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of the Perſons who mg be guilty f criminal Offences, 


\ HE Guile of n againſt any Law a ne- 
ceſſarily ſuppoſing a wiltul Difobedience thereof, can ne- 


ver juftly be imputed to thoſe who are either uncapable of 


underſtanding it, or of conforming themſelves to it: There- 
fore, before I come to the ſeveral kinds of Offences, I ſhall 


ſhew what Degrees of Diſcretion and Freedom are Cremer Ma wired in 
the Commiſſion of them; for the better d whereo > I ſhall 


conſider what Offenders are exculable, 


x. In reſpect of their Want of Reaſon; _ 
2. In reſpect of their Subjection to the Power Fm aber 
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| & Litt. 247. 


Sv. 36. the Perſon or Poſſeſſion of another, he ſhall 
Hp. C. 226. to give Satisfaction for the Da 


Sav. 56. 
n 2 R. A. 547. be puniſhed for it as much as if he had been 
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0. 134. 1 TS *. 
25H.6.11.b. who incites a Aurther or other 

o. Lit. 247. b. tac if he BS 
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Dualt. ca. 95. | _ | 


| Dalr. ca. 95. Excuſes, or hide himſelf, he may be convicted and condemned, and for- 


| Bro. Coron. found guilty of Felony, the Juſtices themſelves may diſmiſs him without a 


33. We : 
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22 _ Of the Perſons who may be guilty, &. Book I. 
H. P. C. 10 Seck. 1. As to the firſt Point it is to be obſerv'd, ® That thoſe who 


Pac , b. ate under a natural Diſability of diſtinguiſhing between Good and Evil, 


Pult. 122; b. 

Dalr. cs. 95, ug Infants under 
Bro, Coron. 
6, 6x, 136, 
170, 2117. 
3 H. 7. J. b. 8 


4 H. P. C. 10. 
3 Inſt. 4 6. 
1 And. 107, 


1og. 
26 Aſſ. Pl. 27. 
Sav. 50, 57. 


e 26 Aſſ. Pl. 
25. Won 
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101. 5 


ſcretion 
be compelled in a civil Action 


of any Crime whatever, thro his i vo- 


i Co. Lit. 24 8. it appear by the Circumſtances, that an Infant under 
H. P. C. 43, the Age of Diſcretion could | diſtinguiſh between Good and Evil, as if one 
Kerl 5; Of the Age of nine or ten Vears kill another, and hide the Body, or make 


H. P. C. 43. feir, &c. as much as if he were of. full. Age. Bur in ſuch a Caſe the Judges - 


IS 1 4g will in Prudence reſpite. the Execution in order to get a Pardon: And it 
3 . 7. I, * - . * 9 4 a v 
i is ſaid, That if an Infant apparently wanting Diſcretion, be indicted and 
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35 H.6. sb. Seck. '9\) 1. A Feme Covert is ſo much favour d in reſpect of that Power 

Bro. Coron. and Authority which her Husband has over her, that ſhe ſhall not ſuffer any 
55 vs Puniſhment for committing a bare ® Theft in Company with, or by Coer- 

= Keyl. 31. "7 , 

Fel, 10% Neither ſhall ſhe be deemed acceſſüry n to a Felony for re- 


142. c. 
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He's; cciving her, Hysband. who has been guilry of it, as her Husband ſhall be 


» 3 Toft, 108, TK IO een ee 71 
H.P.C.65. | See. 11, Bar if the commit a Theft of her own voluntary. Ad, or by 
Dale. ca. 1% Robbery, 4n,,Company with, or by Cocrcioa, ol, her Husband, ſhe is pu- 
 niſhable às much as i the were Sole. CIS vo a EY ao tC hab e 
ws 3 Sed. 12. Alſo a Wife may be indicted together with her Husband, and 
Williams, condemned to the Pillory with him for keeping a Bawdy-Houſe; for this is 
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-— Seer.” z. And general a Feme Gert Mall daſther 38 f much 48 if be 9 Co, 2 
wete Sole, for any Offence, not capital, againſt the Common Law, W Con. Mo.813. 
Statute ; and (if it be of ſuch a Nature that ir may be committed by her 3 
alone, without the Concutrence of the Husband,) ſhe may be puniſhed Vide rag 5 
for it without the Husband, by way of Indictment. Which being a Pro- Fell. 
ceeding grounded merely on. che Brach of the Law, the Husbind ſhall' : Kei Rb, 
not be included in it for an Offence to which he is no way privy”; bur if a' 9394 233, 
Wife incur the For feiture of à penal Statute, the Husband may be made a Gg l 462. 
Patty to an Action or Information fot the ſame, (as he may 1 2 to 11 Bd b. 1 
any Suit for à Cauſe of Action given by his Wite,) and 22 2 : I 9 
anſwer what hall be rech yered thereo n e aldi 
Ges. 14: 2. Neither à Son, nor à Servant, He e the b wag 2 
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committed, are either, 
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1. Such as ate mote Ante distely age ainſt 3 Poe bb „ 99797 
FM oo adn nad mnt erm aen er # againſt Man. d + LO NO I 
Offences more immediately: againſt God are either by Common L Law 
Thoſe at Benda Law are either clpital or not ar The ke 
Offence of this: N ature are of 8 Kinds : 1. 87 | 
4 Witchcraft. e 97 oe (BOM en FA 
by Sodomy. m6 Ig + 70 Gagne) worye! 
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1 How i it is puniſhable.” 15 vat et en 0G? denn 


Self. 1. A#'t6 che felt Point it gend That — e Herey | 
is taken to be a falſe Opinion repugnant to ſome Point of Doctrine clearly 
revealed in Scripture, and either abſolutely eſſential to the Chriſtian Faith, 

or at leaſt of moſt high Importance. ab. N N . 

"Se. 2. But it is impoſſible to ſer an all ths! ths whites which | PL "= 
may properly be called Heretical, concerning which there are, and always © 
have been, ſo many intricate 'Diſpures*; However the 1 Elie. 1. Whien 3 7 5 15 
erected the Hiph-Commiſſion: Cu, having" reſtrainY* che ſake Röm als 
judging any Points to be Heretical, which have not been determined: NR RT 
be 
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; lib. 2, C3, 


xil, dy expreſs Words of Scripture, or bůy 
Goavecarian, it hag been ſince ee one. 2 
| | l Directions co el es 
Tx to 1 ü By whom PRES is cognizs | 
5 * Convocation may declare what Opinions are Hers» | 


hath been queſtioned of late, nn 171 mm” Fes | 
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the Archbiſhop " cithe 


tend to the Diſturbance ap 
in this Reſpect be fined and impriſoncd upon an Indi ment, e. at the 


__ Law. 2 55125 
H. P. c. 4. Seck. 7. Alſo a WET Judge may incideacally rake dee f 
| wherher a Tenet be Heretical or not; as where one was committed 
Force of 2 H. 4. 5. for ſaying, That he was not bound by the Law of 
God to pay Tithes to the Crate: And another for ſaying, That though 
he was excommunicate beſore Man, yet he was not ſo before God. The 
Tempotal Courts, an an Haleat Gorpus in the firſt Caſe, and an Action of 
3 Iaſt. 42. falſe [mpr iſonment in the other, acudged neither of theſe Points to be 
1 Ro. Re. 110. Heteſy — that Statute : for the King's Courts will examine all Things 
2 Bull. 300. which are ordain d by Statute. . _. 
5 Co. 58. Seck, 8. Alſo in a Quare impedit, if the Biſhop had that he refuſed 
r 2 2 the Clerk for Hereſy, it ſeems that he muſt ſer forth the particular Point, 
* 3 that it may appear to be Heretical to the Court wherein the Action is 
brought, which having Conuſance of the original Cauſe, muſt by Conſe- 
quence have a Power as to all incidental, Matters neceſſary for 5 Deter- 
mination of it; and without knowing the very Point alledged againſt the 
Clerk, will not be able to give Directions concerning it to the Jury, who 
(if the Party be dead) are to try the Truth of the Allegation. 
Seck. 9. But if a Man be proceeded againſi as an Heretic in the Spi- 


ritual Court pro ſalute animæ, and chink himſelf aggrieved, his proper 


Remedy ſeems to be to bring his Appeal to a higher bcclefiaſtical 


uct, 
5 Co. 58. a. 
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Sed. 1. NE Offenders of this Meute thiere are ſaid to be three Kinds, 3 Inv. 44. 


r. Conjurers, who by Force of certain Magick Words en- 1 en. 10). 


deavour to raiſe the | vil, and compel him to execute their Aro bürgt | 
41 ar et 22 10 0 cher they deſi 


ners e 
Means of Images, or other odd Re 
e ares to produc 


by putt ln the fare leere e N 
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Fol 7 2. All theſe were er 


W. 265 5 
H. P. C. , 
S. P. C38. g. 


And it is (afd alſo, Tur — pw te 


| to the 0 5 ty. c. | 1 an 1 lic m t at 421 7 $7: &r 42 Cro. Eliz. 571. 
Se. 3. In the Time of King Edward thy the ig, 2 taken with the 3.3. 2. b. 
Head and Face of a dead Mau, and 2 Book of Bro. Cor. 15. 


the King's Bench: But there being no lndictment againſt him, he was fworn 
that from thenceforth he would not be a Scycerer, and then delivered from 
Priſon, and the Head was burnt at his harge : But this Method ſeems to 2 keb. 719. 


link e theſe 


Seck. J. By 1 J. t. wp. ra.” the duty Law now in Forte 
Offenders, they are divided into two De <grees 3 ; and thoſe in the firlt De- 
ame, e hein AcceHlagies before, ſhall ſaflar sten WIH Gi ”) 

4 14 
H. P. C. 6. 


and of theſe there are the four following Spegigg--- + nil homo? 
I. Such as ſhall uſe 4 Invocation or Cop) uratign " any evil Spielt; . 
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P.C. 6. mid. 1 a ene 8 ee 22 
. "Sp? pirit to any Intent : And theſe are agreed to be within. the Statute, r 
85 ; nothing farther. bc done upon ſuck Oohſultation; :: 
n. r. c. 4 z. Seel an nale e any Aa Perſon's Bod) un any Patt thercafe t be nſed 8 
n 3 Haag And theſe ae cle within che Scarure, 10 
| 294.216: 4.7 - 
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they do not aQually ſo-uſe it... | - >a. a Dr le 
88 , C.' . 4 Such at exerciſe ay Fog Lie Chen er Sorcer * 
— Inſt. 45- any Perſon ſball he killet, deſtroyed, \conſumed, or lamed:in his or ber Bog wg 
| 2 19h ak But none ate wichin this Branch who. 2 not aQually 2 * 
. Seth. 3. Thoſe in the Gon Degree, ſhall Gin the. firſt Offence ſuft 
1 Vear's Imptiſonment, and the Pillory; and for: the ſecond, as kelons | 
without Clergy ;. and. theſe by the manifeſt Putport of the Words of the 
AR, which is rery bei penned, ſcem to be Sivided into. the two. . 


w_— Species. 
Sach as take upon them by b Wackerf, alete, C heres. or iy, vorcery, * 
f el whey Treaſure is to be found, or where Things loſt or ſteln may be found, or to ds 


10 unlawful Love, or to n or auen 
amy Perſon in his or her Body, though the ſame be not effected. 

H.P.C.s. 2. Such as ſhal uſe any Witchcraft, &c. whereby any Cattle or Goods of any 
lat. 46 Perſon ſhall be deſtroyed, waſted or impaired: But thoſe who rake upon them 


ro do this, are not within the Act unleſs they n do it. 


any Thing to the Intent to provoke any Perſon 


FE 
- 37. Sect. I. > 11 unnatural Canal eb whether 75 "Man o 
1 Inſt. 58. Beaſt, ſeem to come under the Notion of ,Sodomy, which 


was Felony. by the ancient Common Law, and puniſh'd; according to ſome 
Authors, with Burning, aceording to others, with Burying alive: But at 
this Day by Force of 25 H. f. 6. & 5 EL. 17. is puniſhed in the ſame man- 
ner as other Felonies wh arc word 9 5 from the Clergy. . 

12 Co. 36,37 Sect. 2. In every Indictment for this Offence, there mult be che Words 

5 lan 58. Rem habvit venercam &&. carnaliter. cognovit ; and conſequently, ſome kind of 
Penetration, and alſo of Emiſſion, muſt be proved; but any the leaſt, * 
gree is nn and Emiſſion is 18 fee an Evideace * e 
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| Thoſe by the Common Low are, 3 bo * 
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Sec. 4. 1V; All open "Lewdads. addy: drin boch 40 was: heb — he 
ol thoſe Perſons who expoſed — . to the People in a Aer og Ieh Gs: 
in Couent-Garden with moſt abominable Circumſtances) 1b 4 © 
Seer. 5. | Offences of this Nature, becauſe they tend to ſobyert al Re- | 
li gion or Morality, | which are the Foundation of Govetument, are 
nithable by the Temporal Judges with Fine and Impriſonment, 40d a 
ſuch corporal infamous Puniſhment as to the Court i in Diſcretion ſhall ſeem 
meet, [according to the Heinouſneſs of the Crime. 
Sect. 6. V. Seditious Words in Derogation of the Bftabliſliea Rel 
are indictable, as tending to à Breach of the Peace; as theſe,” Your Et: 
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x. Such as are againſt Religion in geteral ; of, On 
2. Such as are againſt che Eſtabliſhed Church: | 14177 1 


Thoſe againſt Religion in een ſoreal Kinds 1 


Sec 1. I. All Nba beds 'of the: Lord's * ä * 1 
There ſhall be no Aſſembly of . ont of their own Pariſh 5 on this Day, 
for any Sports whatſorver ; nor-any Bull-baititle ar Bea , 'Imterludes, com- 
mon Plays, or other unlawful Exerciſes and Paſtimes, 1 by any Perſons in their 
own Pariſhes, on Pain that an 8 ender "alk a 3 8. and 4 d. to har . of 
the Poor, Kain | | 2 1 

Seck. 2. By 29 Car. 2. 7. No fefa 2170 be ver ** Am Ws ul, ſal 
exerciſe any worldly Labour, Buſineſs, or Wark of their otdinary Calling os the Lird's 
Day, (except Works of Neceſſity and Charity, and the Dreſſing and Selling , Meat pa. 1 
in an Inn and Victualling Flouſe, for thoſe who cannot otherwiſe be provided,) a 
Pain of for feiting 58. And no Perſon ſhalt 5 ckly/ cy. ſir. expoſe to. Sale, any 
Goods 44 . vy this Day. (except Milk; mich mij be ſold before Mine in 
the een, 56 e Fur in the We . Fair of fejeiting the 
ant. 3071 . ein 
* Seck. 3. 4 19 ns Dawes Fee mW Ebene! rob or Hig hs hal 
travel, or come to theit Inn on\this. Day, an Pain of twenty Shillings. And nd Pere. 
fon ſhall » e, employ, or travel with any | Beat or Barge, without the Allowance of ſome: 
Tuſtice of Peace, &“c. on Pain of five Shillings... But by 11. & 12 Gul. 21. Forty 
* — * bs euer oo he Wee me . neee 10 100 on the he: 
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. hadcby: 5 | Ac - Hlehtcy Gree a d-. — 
work within the 311 Ba 1 on Sunday. | FE ot 7 
Lr _ jog and-Oneſing; n Jes. 3 20. 
Jolie Miencak Srqain; Do Laveurer, F Soldier, cm-. 
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2 7 4 2 Slaue, 227 * 5 —.— 
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nee 
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ſ. 


puniſhed hy Fine and 
ad. 5, i Danke 

2 ings 1s tho Poor; 45 | 1 

5 0. . be by Fi, os 6 wh n n 


i nid ni . 
Seck, 6. IV. Revilia hb Santa men of the Lord's Supper with con- 
which- (by 1 EA 6. t. which was repealed 4 


"#1 & Hf | (OT Words, Sc. 


per by 1 1 J the Offender (halt WINE 
and tanſemed. Ne! | 

Set, 7. I ſhall not mention ** Offences againſt 26 3 E 6. 19. — 
5 El. 5. relating to Faſts and Fiſh-Days, becauſe it is expreſly declared, That 


thoſe Statutes are enacted N on a political Account, and it is made 
penal to affirm that any cating of Fiſh or ſorbearing of Fleſh mentioned there- 


in, is neceſſary to Salvation, or chat it is the Service of God. 


: 
# 5 
96 * 3 * RR * _ — F — —— 
, T'a 4 TY 
4 


ioo 41 


Oo Offences main tho Common Projer 2 


0 againſt the Efallihed Church are 
1. Such as ooh l Perſons in 


2. Such as more immediately relate to thoſe of the Popiſh Religion; : 


e ar e eee Diſſenters- | 
-. mend amen all Brant e. — 


PR Againſt the Cannon Prayer. . 
c accepting or holding an Office withou due Conformity ne ro che 
r 
31 fin teaching Sebol Aae conforming 16 the Church. 
+234 } ama 


been d. And firſt of e ND 54550 f 


whiely 
by r Mun 2. and revived: by 1 £1..2.) the Common 
Book was firſt arr rr 3 Penalties, LIE the ſame Penalties der. 
repeated and: enlar r El. a. and 13 & 24 CM a, 4 which en- 
* uſe of the fame Common Prayer wick ſome. de, ch wud St2- 
| rured of Eil. & (cem ar'this Day to: be of linle Uſe. © + * 


\ Sec. 2. By 1 Bl.i2. Par. 4 If any Parſon,” Vicar, 42 
ndfper,”- that i en nde e e Shards, Ac: „al — 
che, Be. or other Place where be ſhould uſe to miniſter the 2 or will; wy or 

ob. 


ie-iv't6\ be Sbſtevec Thas hy 2 & 3 B46. 1. and d £46. 7. 
were: 


; Chiapss. | 05 oben atrepting Off, We. N 9 
olf inatẽly in uhe ame, we uſe anybther Form, or [heat an) 5 Thing. in ig 4 


tion of 2 Bool, or "any Thing herein Lein þ ht Tefal or the ſirſs 3 

7 fence e bee Lee l his 75 2 Prebl, Ph (hall . fix © 19 

Months Impriſonment; and for the fetond "Offence ſhall 'be te) Prived, IN 5 ö 

-# In the Conſtructidn of this AR it has bd ef6ived, Win 

1 Sefforg, J. That under the Words, Pi n, N or oth" wh; Fn 

Mini iſter thut ougiht by ſhonlad ſay he Jul Cn 22 &c. thoſe Clerg men 

who 42 no Cure are ale Fe as er Gece ho have obe, and yer 263. 

that they are puniſhable for uſing . e. inaſmuch as by PI. 73, 74. 

their Ordination they are obligd 80 ciare in the Offices of the ch ee” 

Sc. and it is ſaid that they 2780 lufficiently NES to be in Holy Orders 

by the Word Clerirus in an Indictment. N 

Secf. 4. Il. That his: Statute ene not only in b Aﬀﬀtniitivd; bur 

alſo expteſly ſaving the hour celefiaffiral Courts, does not te- ; Co. Cw: 

ſtrain them from proceeding ag Ainl Ls Offner in their own Me- dry's Caſe, 

thods, as Pilderbers f de Vaity peace of the Church ; and conſe- Posh. mo 

quently that ſuch Perſons may be ver wed by the fald Couits according, 2 Rol. Abr. 

to the Couiſe of - the Spititual Law, for the fir ſt'Offente, © 232255. 
Set. 5. Allo it is farther enaQted, by 1 El. 2. Par. g. WF fan 

Perſon ſhall i in Plays, Songs, of other open Words, Thea an a ” oy Thing In 2e 

depraving or deſpiſing of the ſaid Book, &c- Or 5 pen Fa e oy otherwiſe 

procure or maintain uny Minifter to y any Common Priver” openly, &c. Tn ot her 

Fm: Or [ball ly am of the ſaid Mougs let any Minifte to ſa the fait Cy mon. 

Prayer, &c. be | ſhall forfeit one hundred Marks for the” fit ff Offentt, and, four. 

has — for the 'Betond,” & c. (which if h- he- ay not within 5 45 er Convic. 

tion, he ſhall ſuffer fix Months Impriſonment for he frſt Offi nce, and twelve fot. ad | 

the ſecond,). and for the third Offence ſhall fat Feil uf his Goods and Chatielh, "and. 

ſhall ſuffer' Impriſonnmen for Life, © A ee get; | 
Sect, 6. it has been made a 2 Queſtion in the Chillen if this | 

Clauſe, Whether if the Party die within fix Weeks, the faid Forfeiture be pyer 303.74 | 

nor diſcharged; ſince by the Art of God the Election of Pay 8 or 231.4 

n E er in  liew '6f it, is taken away # 2 


vi af FIT; E14 41 4 10 


— 


aas ok n n. — — * ne hw 01 K us 2 N | 
toe” x TEE | n | 3 ; * * 8 
8 MH nt N 79 
of Df in nn 2 line an e ven 4 
ere to the Church. dünn u. 
7 N NN 


75 in | Secepthng: or holding + an Office withou due Clit . 
to the Shane ee of two Kinds, 1 b 


8 Is not receiving we Sacrament borh before and iber he of beer. | 
deu un Oe 121-55) 


21. In going to any eher Place for® . Wait, than the 
Church, _ the Continuance i in an Office. with a. 


Seck. 1. 8 As to the firſt of theſe Offnices! it 4 e bp. y-13 TY, * 
Stat. 2. Cap. 1. Par. 10% 12. That no Fe ſhall be placed; deed, ; 7 ch 45 | 
10 any Office or. Place of 2 ajor;\ Alderman," Recorder, Bail Fl To Sh Com- 
mon- - Conte: Man, or auler 2 of Magitrac, Plate of Ti "af of other Imployinent | 

res 


adminiſter the former, „ 


* 


, Offences in accepting Offices, Gr. Bo 

relating to. the Government of am City, Carpanation, Betaneh, Cinque, Nurt, or. 
as 1 who. 2 ee the Sacrament according te the. = 
Rites of the Chur«h of England within. ane Tear next. before ſuck: Bleddion ; and 
that every Parſon ſo paced or elected ſball take the Ou, Allegiance rand Supre-. 
mas at the ſanie Time when the Oath for the due Execution of the ſaid\Offce, &. 
ſhall be adminiftred; (and that the ſame. Perſons. who adminiffter the latter may 

Plati 4M and. Hall | void, Kama PP WIT e don“ 
2 6 7” 22 „ Klee by 25 2 . Ne 
tar * Excel 1 | 4 47 eri ance, f 4 f ien Deputies I "4 | % 
have Foe, Kee Ly, Patent from the King, (Except ſuch as ſhall be gramed for. 
valuable Conſideration for Life or Tears, and not relate to- any Offite an Place of 
Truſt ;) and elſe all who have any. Place of Truſt, er any Employment. in the 


* 


King's Heuſbald, ſhall take the Oaths of Allegiance and Supremacy, and Teft, the 


nel Term, (in the. King's Bench or Chaucery, or Quarter-Seſſtans;) and receive 


the Sacrament mithin three Manth 


* 
* a 
S 1 y 


3 Keb. 606, 
665,682,721. 
2 Jon. 81. 
137. 

2 Lev. 184. 
242. 


4 


their Offices, or other wiſe, may depend on his. 


5 Mod. 431, 
432+ 


ue 0 


* 


4 * and give in a Certificate ther proved by 
two Witneſſes to the Court wherein they, take: the ſaid Oulu. Aud in caſe Neglect 
ſhall be diſabled to = the cid Offices, Ac. and fwfeit froe hundred Punndi, au- 
cep. Fems Covert, Go . Ark x * F > 168 10, Tai} 4 38-0: 13 Oh EE Gee 

285. "ae Nen Words of the fuſt of cheſe Acts are ſo 
very ſtrong as to make ſuch Election, ec. void, and thoſe of the ſecond: 
to make ſuch Perſons diſabled in Law to all Intents and Purpoſi | 
ſoever, to have, occupy, or enjoy. the ſaid Offices, yet it ſeems, to be the. 
better Opinion, that the Acts of one under ſueh a Diſability. being in- 
ſtared in ſuch an Office, and executing the ſame without any Objection 
to his Authority, my be valid as to Strangers 3 for otherwiſe not ouly 
thoſe who ng Way infringe this Law, but even thoſe whoſe Beneſit is in- 
tended to be qty y it, =_—_ be ſufferers ſot another's: Fault to 
which they ate no Way privy; and one Chaſm in a Corporation happen- 
ing theo! th Default of one Head-Qfficer would perpetually vacate the 
Acts of all others, whoſe Authority in reſpect of their Admiſſion into 


Sect. 4. By 25 Car. 2. Parag. 17. it is expreſly provided, That the ſaid 
AT ſhall not extend to Conſtables, or Church. wardens, or ſuch like inferiaur civil 
Officers, or to a Bailiff of a Manor or Lands, or ſuch like private Officers. 

But ir hath been queſtioned, Whether it extends to the Cenſor of the 
College of Phyſicians? „ 5 

Seck. 5. As to the ſecond Offence of this Kind, viz. that of going 
to any ather Place for religious Worlbip- than the Church, during the 
Continuance of an Office, it is enacted by 10 Aun. 2, Par. 1. That if any 
Per ſon who ſhall have any Office, ciuil on military, or receive any Pay, Salary, 
Fee, or Wages, by reaſon 45 any Grant from the Crown, or have any Command or 
Place of _Truft from the Crown, ar ſhall be admittad ints any Service or Enploy- 
ment in the King's Houſhold or Family, or if am Perſon. biaving any Qffce- of 
Magiſtracy, or Place of Truſt, or other Employment relating to the Government 
of any City, Corporation, Bere h, en Cinque - Pet, who: by 13 Car 2. Stat. 2. 

ap. I. or 25 Car. 2. 21. are obliged to receive the Sacrament, acnerting to 
the Uſage. of the Church & Englagd, {halt at. an Time after their Adawiſſon 
into any ſuch” Office, &c. and ding their Continuence in the: ſame, know- 
ingly or willingly be preſent at any Aſſembly in England, Wales, or Berwick 
on Tweed, for the Exerciſe of Religion. ts ather Manger than ascording .ta- the 
England, at nhich» Aſenblyabere ſhalt be. ten Perjens beſides theſe of 
ſuch Mecting where ſuch Litnrgy is uſed, and the 


the Family, &c. of u an ſuch. l BY 
King, and ſuck others & hl be lanfully appoimed. ta be. prayed far, ſhall net ü 
12 N . 7 <q : | . | prayed | 
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of Of in Tal, Sc chool 2 out conferni 25 to ihe 


Seck. 1. 8 to the alice of rabchiog School without conforming 
BY to the Church, fo far as it concerns all Perſons in general, 

it is enacted by 23 7M 6 6G 2 That if. W br you Body 
Politick or Corporate, ſhall teen or maintain any Sc not repair 
* a ny the = A the ſail Statute, or 2 Mews by the Biſhop 
who ſhall not tale any Thing far the ſaid. Allowance) 

hel ler for every; _—— ten Peundi : and ſuch Schooh-maſter preſamin , 
= pak to the "ſo Ad, avs being thereof convidt, ſpall be diſabled to 


Teacher of I. Taub, and ſhall. ſuffer Imprifonment without Bail an Maingri 


Me or 
one Tear. he 


Ced. 2 Aud it is ſarther enacted by 1 Fac, 1. 4 Par. 9. That mo Per- : 


fon ſhall keep any School, or be a School-maſter, out of the Univerſities ar Colleges 
this. Realm, cent it be in eme pab lic! er free Grammar-School, or in ſome 
fc Nobleman s or Noblewoman's, or Gentleman's or Gemtlewoman's Houſe, as are 
up re er mie the ſame Sthod-miafter ſhall be ſpecially licinand thereunto 

by rs rchbiſhop, 2 er Guardian of the Spiritnaltics of that Dioceſe, E 
pain, thet as well tba dei · maten, - as the Party that ſhall retain. or maintain 
any fſach School maſter, : r to the Meaning of Fo ſaid Statute, | ſhal} fegen 
each of them, ſor eve 4A ſo wittingly offending, forty Shillings. 

Seck. 3. But it been doubted whether ſuch Perſons as are wich 
in the Benefit of 1 Gul. * Mar. 18. commonly called Ile Tale «tian Af, 
are not exempted from the Penalties of the — mentioncd. Statutrs, it 
was farther enacted by 12 Ann. 7. That mbuc ber ſhall keep any pallirt or 
vate Sc boa or Seminary, or teach any Touth as T wtor, or Schook-maſten, (aple( s 
inſtruũ them only in Reading, or Writing, Arithmitick, . ar fach bmi. 


Learning as relates to Navigation, or ſome mechanical Art, and that in thy. 


liſh 7owgue ; er unleſs he fball be 4 Portignir of a: Fortigy 


Part of the Declaration in 13 & 14 Cor 2. which relates; 46 Conformity to the 
Liturgy of the Church of England, = alſo having obtained a. Aim, fan the 


Biſhop, &c. abd fhall be — provided 3 the Counts 4 the; er 


bt * 
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Yefervitd Chaveh, and 
teach the C bildren of ſuch Foreigners only) without having firſt ſubſcribed zha 
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iht com nos Th or 
Sen. : Alſo it We e ſaid Kaste, 'T hit liabe Liter 2 
un Be" 5 to any dne who dots" not produce ifa ate e his Having re. 
nd rived f e Sacrament” al gbr ane 10 the Church of En land within one Tear ner 


before, und ulſo take the Oaths of "Allegiance an Jnpremary, an Abjuration,” 


and the Declaration againſt 7. aufe leni, and it is further enacted, That 

N 1 any Pebſonr ſo. licenced, 'Yhall at am Time" after; during bis "keeping School, Ve. 

owinply reſort to any 3 &c. for the "exerciſe vf Religion, or TY 

45 ſe, Catechiſm hin the Catechiſm in the Common Prayer, his Licence fhult 

be bold, ud he \ſhall be lidble to the above mentioned Prnali, and be thenreforth. 

incapable of keeping any School, publick or private, or TnftraGing * Touth as Zu- 
tor or School maſter. 

Sect. 5. But Tutors in either Univerſity, and Perſons employed 1 any Noble. 

man or Woman, to teach his or her Children, art excepted, ſo that they qualify 


themſelves 8 to rhis . in "ey reſpect « fxvept only that of ' baking a L. 


cence from the Bi 
bp to 1 1 —— in . See Chap. 15. Sol. 15˙ 
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_ id of Ae, in nol coming 7 Church, RE 
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| by I) IR S161 EH 
"OR A better Utd: of he Offacs Ay not coming to 
Church, ſo far as the ſame relate to all Perſons in general, except 
ſuch as are within the Indulgence of 1 Will. & Mar. 18. which is com. 
monly called The Toleration Act, I mall be 1 | 


1. How far Perſons are Fenn for their own Abſence 2505 the 


„ Ohdreh2bt ts d Lhe: bv 5 
2: How far they are puniſhable for fuſſering ſuch abſence in others, 


ag) firſt, In Order to FORE how, far Perſons are puniſhable, for cher own 


Abende; I ſhall conſider the following particulars; 
1. What Forfeitures of Money, Lands or Goods, ſuch Offenders incur; 


2. In what nch oy) are to be Parra o__— 2 thoſe Tas ; 


rures. 
What other thebwfcaiencie hey: are ſubject ur unto. 
5 By what Means they may be diſcharged. 10 1 
As to the firſt Point, I ſhall conſider, 1 


1. What Forfeitures of Money; and, 
2. What 'Forfeirures of Lands and Goods, ach ds areliablen unto. 


And firſt,” The F orfeitures of aer to Which they are —_— are 


threefol N . ee 
x. Thar of twelve Pence for the Abſence of one Sunday, or other Ho: 


Day. N n 
MN 27 Thar: of twenty Pounds for the Abſence of every Month contained | 


in a Conviction. N 0 ; 
3. That 6f twenty Pounds * thi Abſence of every Month alter a 


Conviction. | | 
4 Seck. 
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5 Fly Day, depen 
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r of G0 5 %, 5 
other 7 ordained and uſed to be 5 y D 


e ani Fier, during obe N n i 
Welte F Gull tive ts 4 win + 
of ht Church, on dl apm P. 
forfeit for every ſuch Offence twelve Pence. 0 | 2 Nes 25 

In the Expoſition of chis' Aae e weg Mens 
holen. 1761 10) 045 roqu eb eren 5 1e (13: 
Seck. 2. 1. Thar the Indbcwent bot not ew tut che Patry 
reaſonable Excuſe for his Abſence, bor that he is an ay ere Wit n Godbolr1 48. 


ateer of this Eid in Far 


ee 
0:2 4100 
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his 8 ought to M it A 38 
A $3 That ff ce date 2 Rol. Rep. 
to allow + resſbnable e y be pr ; Bite whe 18 
if they proceed Whoſty on - their own *Cahons, they Mall nor be 
comperte by the Common Taw, (niteſs they e wee SHY i 
| 9 W 0 ' x Marder tot kriadſe by them, as the Bo ont 18 pa- 1 Bulſt. 159. 
a, ) fr hey walt be l de che beſt pages of cher . 
. WA om W. es IT we (Oi 
"$2. J. III. That * misbehaves himſelf in de Cheb, er e Rep.93. 
mildes either Matning or Eveniag' Prayer; er gots 3 wy before che whole Godbote.148. 
Service is \ofer, 8" ic "mich" within the" Starate" us "he who is gelt to) . 


5 { 1 * 3 Ln. Yy JJ? 5 
abſent.” * 551 
. urch con fg 1 And, 139. 


* 


. Thar the" Offerte 1 not coming to 
_ a Not ſesſaner, and not foppofing any Fact Gone, but barely Hob. 251 
ien of 'whae ougbe to be döfte, needs nar de alledged in any 3 
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led for the. me, and forfeit. for every ſuch Offence, one we" 7 — N 
did 45 Alſo it is farther enacted. by the laid Statute of 3 J, g. 
Par. 27 That. ſuch Recuſants as ſhall he convicted a the Time of .the _—_ — | 
. Teftator,.. n at the Time f the Granting f any Adminiſtration, ſhall _be 
Al to be Extcutors or . ; and *. 1 Talk erſons feel be Gre: £7 

ut?) te am Child, & c. 117 701 i 16:5] 7 
wry WF 9... And it is enatted by pre 1. That. euery Perſon 13 
i Chunk twelve Mont hu, -ſhall: on Certificate thereof into the King's, Renab by. 
he Ordinary, FJuſtice of Are and Gas Delivery, or 4 77 65 by Peace of the. 
aunty where ſuch Offenacr,, Lare, or he, be hound with two. ſufficient Sortties in 
2 the Sum of o 1770 d FP onpas. at the leaſt to the Goed Behaviour, de cur. | 

2 bound 12 ſack "Offender Pall canform himſelf, &c; +. „ e a6 
G. 50. As to the. fourth general Head of this fen vis. By 

ny means. Offenders of this Nature may be diſcharged from the ſaid 

for eitures, Cc. it is enacted by 23 El. 1. Par. 10. That every Perſon 9 
the aboue mentioned Offences, = ſhall before he be thereof indicted, or 

hit {rraigument or Trial before Tri ſubmit and conform. himſelf {wy \ 
Bij op of, the Diareſe where. he. be reſident, or before the. Juſtices | where he 
ball be indicted, arraigned, ar tried, (having. not before, made like ſubmiſſion 
. 2 44,40). bis Trial, being indifted far his firſt like Offence,) ſhall upon. Mil ; Her 
cognition of ſuch ſubmiſſion. in open Aſſizes, or Seſſions the County 

* fel Perſen ſball be refident, be Age of all and ug the ſaid 
3 "againſt *: aid Statute, &c. he 

Sec. 51. Alſo it is enacted by 19 El. 6. Par. Go Wr any. 
ach. Offender ſhall, make ſubmiſſion, and become conformable, according to the 
Farm | imited by the aloe mentioned Statute of 23 El. 1. er ſball fartune 4 
die, that they no Forfeiture of twenty Pounds for any Month, ar —— of the 
Land F the: ſame Offender, from and after ſuch Submiſſion and Conformity, or 
Death, and full Satisfaition 4 J rhe. Arrearages. of twenty Pound. 98 
mi ſuch. Seizure 45 or. 5 » ſhall enſue, ar pa 4 continued againſt. ſach Offender. 
ſe lang nn the, 75 715 Me continue # in coming. 5 Pr ae, wee 
10 ul of 4 tatute. 1 0 8 
„2. But chis Statute 1 chought not to give: ſufficient g 
e to ſuch Perſons to conform et C; Church, 1 Y, CY 
moſt favourable Conſtruction that could made, it li obliged them 
4 ö _ 


«84 


| Chap: 4 ” Of Offences hot” contig to Cheek. It 


to pay ſuch Debts as were due to the King by force of a Judgment, it t Rol. Re 94. 
Was cs by dy I. x71 Par. 2. That 4 Recuſant confo Far- 
| Coraing to the 22 of the above mentioned Statutes, &c. . 2 ſuch 


Conformity, be diſcharged o all Penalties, ich he mi bt otherwiſe ſuſtain b 
reaſon of his . * . * 155 4 | * 4 Jef * LE 
. Set. 53. And it hath been 19 that fach Conformity may by Raym. 391, 
Fe orce of. "chis'Sracure Nip pleaded as well to the Suit of an Toformer as to 465. 
hat of the King: ; and that after Judgment it will be a good Ground for 1 Mod. 213. 
an Audita Querela againſt an Informer; and alſo may be pleaded againſt Rol Re. gs. 
15 King before Execution awarded. wy 
Dec. 5 Howe ete ſeems to be no Remed for- ſuch a P 175 Ne i 
get a inne of fork of the, Profits we his Lands as have FX 19 85 
70 N by the Ripg. Gl nem 
ar | ta  legmed very * ee” 1 x Art er . far the Lane 92, 93, 
Lands of an Heir were. chargeable. with the Foörſetures incurred by his {2% 
| Anceſtor in 'Relp of his Recuſancy, but this ſeems to be for the A Om 
Part cleared, by the; 3d, Ath and 5th, Paragraphs.of that Statue; by which it 
is enacted, That the 225 if he be no Recaſant, or mere ſuch, and conform, ſhall 
be freed from all Penalties. happening upon him ly reaſon of bis Anceſtor's Recu- 
fancy, unieſs the in Patts of the Lands nere ized by. the King. in the Ance- 
ftor's Life, in which Caſe. they ſhall com inne in the. King's Hands till the whale 
Debt bal be levied. But it is farther enacted, That the Ki ing ſhall wot extend 
the other third Part of the Lands for the ſaid Penalty. 
Seck. 56. It ſeems by the manifeſt Purport of this Statute, that the 
Heir of a Recuſant, being alſo a Recuſant himſelf," has no Remedy, bur 
by conforming, to free his Fee- Simple Lands from any of the Forfeitures 
incurred by his Anceſtot, whether the Lands Were ſeiz'd in the Ance- 
ſtor's Life or not: However, it is laid, that the Land in Fee-Tail, which 
he claims from ſuch Anceſtor, is no way chargeable after the Death of Moore 523. 
the Anceſtor, with an) Forſeitures upon a Conviction by Proclamation, 1 Rol Re. 94. 
(which has no greater Effect than a Verdict recorded,) bur only wich we = 
ſuch, as are due upon a Mr 174 which, as it is agreed, charge an 110,150,151, 
Heir. in Tail by Force of, 33 H. g. 39. Par. 29. Which makes an Heir 52. 
chargeable with the Debts of his. Anceſtor by Judgment, Recognizance,' 
Obligation, or other Specialty; but perhaps the Authority of theſe Opi- 
nions may juſtiy be queſtioned: For tho a Conviction by: 4 
amount not to a Judgment, yet ſutely it cannot be inferiour to an Obli- 
gation: And therefore —— the Books cited in the Matgin are miſre- 
ported in this particulat, and the more propet Diſtinction may be-chis; 
That an Heir in Tail is chargeable only with the Forfeitutes for thoſe 
Montlis which are contained in the Indictment it ſelf, on which a Judg- 
ment is afterwards, EN or a. Conyiction by Hroclamation recorded, 
and not for the Months ubſequent to ſuch Convickjon, or Proclamation, 
inaſmuch as the firſt ſeem. to be Debts appeating of Record, the latter 
not; and the ſame Diſlinction ſeems. applicable. to ſuch, Lands in Tail of 
an Heir who conforms, as were ſeized. in the Anceſtor's Life; but it. is 
clear, that ſuch only of his Lands as were ſo ſeized are in W api Caſe lu. 
be,» pak en Waben! in x Foe Simple: or er TT gin 
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particularly concerns thole of the 
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Of the fone 5 2 or . 5 ' 9 fm 
Church. - 


\fren how fr all Pros i ror ur 
5 Abſence from "the Church, I'am now to 


ons fr thee | 


ma puniſhed for the Abſence of others; n ab rwhh Þ 3 
e x; 4. Tm 32.7 33 That whoſvever ſhalf retain or * in his Serv 
] 8. Fes „ Li BT will; ads, Titan, telieve, keep, F- 


our ner, or "Stranger, (exc | 


Mother, wanting, without Fraud or Gee other F7abitation, or 


tenance, and "except 4 Ward, or n committed 10 the c 

by Authority,) 'who ſhall nut go io fome C h or Chapel, or uſual * 5 

won Prayer, is bear Divine Service, but ſhall forbear the ſame for the o_ 

one Month, Re. fol for . Month that be ſhall by * Sun, a. fors 

felt ren Pounds. Wy AA 
8 


of eh de 2 Abe 


ND- now we are come to Offences s | the Eſtabliſhed Church, 
more immediately relating to thoſe of the * W for the 
beate underſtanding v whereof 1 hall conſider N 


7 *. Tho above aienrioned Offence of not coming to Church, 00 fir 
as, ic particularly concerns thoſe of this Perſuaſion. 
. The Offence of ſaying or hearing Mals, or cher Po piſh Service, 


3. The Offence of not making a Declaration a Pope. 
S The Offence of promoting ot encouraging” tl the Po e Popiſſi] Re eligion. | 
And feſt, As to the ſhid Offence of v not Nene fy aha as it 
lon in hereof 
are commonly called Papiſh' — 1 1 conſide ler; ** 
1. How far ſuch Recoluns are puniſhable in heir own Perſons. _ 


2. How far they make others Fable to be puniſhed. ' | 
As to the firſt of theſe Points, viz. How far ſuch Recuſants are vis 


niſhable in their own Perſons, it is to be obſerved that they are 1 only 


liable to all the Forfcirures and Diſabilities, and other Inconveniencies 
mentioned in Chap. 10. but alſo to many particular Diſabilities, Re- 
ſtraints and Forſeitures, and other Inconveniencies, to which no others 


| are liable. 


_And-fir{t, They are put under the following Diſabilities, 
1. That of bringing an Action. 


4 | BE. &  - 


1 
7225 Yor £0 RR. 


. 22 5 WER 487 : e , 
4 EL 4 Pace of a Huaband's:porſvadl — 2 
NAK. an ni, Nia or by N br pe aten 
2 deer aſt: LW. 5 5 

Secondly, They are put ak the following Reftraines, 
1. From going above five: Miles " | meg 

. From coming to Court. 1 0 
. Prem keeping nn. 

4. From coming vichin/ora Miles of 8 

115 Tpnaiy, They : are liable to the following Forkciures, 
1. That of xi Parts of a Jointure' or B | 
3 of ewegry Pounds Rar het recyiring” che Sacrament yearly af 
* 

3. That vg. A one hundred Pounds for an uolawful Marriage. 

4 That of one hundred Pounds for un Omiſſion of lawful Bape 
5.0 3 twenty Pounds for an unlawful Buri. 


They ate ſubje& to the following Inconveniencies, 
0 har their Houſes may be ſearched f an 'wheche they. bs 
Mew be Women. 


2. If they be Women and married, Yate che may be committed, G 

Seck. 1. As to the firſt of the Aid Diſabilici 70d 2 Thar of bein 
an Action, it is enacted by 3 Fae. 1. 5. Par. 11, 12. That every f me 
cuſant convitt ſhall ſtand to all Intents and Purpoſes Aal 45 4 Perſon lawfully 
excommunicated, and as if ſuch Perſon had lein ſo denounced and excommunica- 
ted according to the Laws of this 5 until 2 e ſhe ſhall conform, Ac. mn 
— Pl, 4, on, ſued by ſuch Perſon 2 diſabled, may plead the ſame in" 
var of Plaintiff, al i he or ſhe were excommunicated by Sentence is t 

a 40 Cart : Except the Mien of fuch Recuſant do concern forme Hered- 

tament or Leaſe, which is not fo be 2 Ino A King's g Ed, 4 Force of 
ſore Law concerning Re | 

In the Expoſition hereof hn been reſoſved, 5 {16 

Seck. 2. 1. That the Plea of ſuch 2 Sonviction, like all 1008 Plank i in Noy 89. 
Difabiliry; ought to be pleaded before Im 3 and alſo to conelude Loch. 176, 
with a Demand if the Plaintiff ſhatl be aniwer Hell. 18. 
Set. 3. II. Thar ſuch Plea ought alſo to ſhew eee whas Juſtices Noy 89. 
the Conviction was, that the Court may know where to ſend for a Cer- Lach. 176 
rificate thereof if it be denied; and alfo that the Record ir ſelf, or at leaſt 1. 811. 
a Certificate thereof, ought to de immediately produced, according to the 334 
general Rule oy” the Law, *s to all dilarory” Pleas grounded upon Re- 


* 4 

mM. Thar if xder fuck e Plea ir be cereified chat the Plaintiff 
hath rags Pe and thercupon n che Defendanc be ordered to plead in Herl. 176, 
chief, and' then the Plaineiff rela relapſe and be convitt again, the ne 
cannot plead the ſame in Diſability a ſecond Time. £5 
Seck. 5. IV. That it muſt appear either from the — ö 
or by Averments, that the Plaimiff is convicted of Popiſh Recu- 
fancy elan no Recuſants, except Pepiſh ones, are within the fait 3 Lev. 333, 
Clarke x however, that this is fufficiently for forrh; by alledging char che 


Blainriff ee * was indibted and cenviQed. ende fr. 
ma —_ I 
Gertz. 6. lone lo for $5 de Meld Thar aldOopiſh Re- 


cuſants: ov ae * "ap by the Writ Pe A C£apiends, + Bol '55, 
ane char they art not\to-be\.admicted as competent enn, 


A 


* 24 


. 


„„ eee eee, neee 

| . Cauſe; but this ſeems to be a Conſttuction over ſevere: Fot, inaſmuch as 
ö + "Cawley 216. this, like all other Penal Statutes, dught to be conſtzued ſtrictly, and the 
Words thereof are no mote tlian : That ſuch herſons ſhall ſtand diſabſed, 
5 | "LIC; as Perſo | lawfully ex communicate, Gr. and the Putpott theteof | | 
| may be fully ſatisfied by the Diſability to bring any! Action, it ſeems to 


1 be too rigorous, to catry them farthet. ht ig 315 457 1 ebnen | 
| | Sea. 7. As to the ſecond of the ſaid Diſabilities, via, That of pre- 
N ſenting to a Church, the ſame being at this. Day extended by :32:4np. 2. 

to all Perſons making Profeſſion of the Popiſh, Religion, I ſball reſet tbe 


Reader for the Matters relating to chis Head, to Chap. 15, wherein is 
ſhewn how penal, it is, barely to profeſs che ſaid Religion; and I ihall 
only take Notice in this: Place, that by 1 Gal. & Mar, 26, Par. 4. I the 
| Truſtte, Mortgagee,: or Grantee {6 any A voidance, whereof. the ' Truſt ſhall be 
ll for any Popiſh Recuſant tenvitt, ſhall preſent without giving Notice in Writing 

| of the Avoidance to the 'Uniwtrſtty, & c: within three Months after, the Avoid- 


ance, he - ot feits five hunared Pound. 6: 123560 boitnadorng WH TE 2s, +. 
| | Sed. 8. As to the Third of the ſaid Diſabilities, 2. That of bear- 
x ing any publick Oſſice or Charge, it is enacted by 3 Tac. 1. g. Par: 9. 
| That no Popiſh Recuſant convict ſhall, exerciſe any ;pablick Office, or Charge, in 
| the Commonwealth, ut ſhall be utterly diſabled to exerciſe the ſame, ly. imſelf 
N 


or his Deputy. nnn ene DAS ang, 20d warns) « 

Sed, '9.. It is obſervable that this Clauſe is more ſtrongly penned than 
that which immediately, precedes it, relating; to all. Recuſants in general, 
as to the following-Particvlars: “ nin n CAR Ep ns ha as 
1. That this extends to all publick Offices and Charges in general, 
— the former extends only to thoſe. which are particularly enu- 
r 5h m3 rd Ei ov) eget foul oY nene all 
2. Thar this expreſly diſables a Popiſh. Recuſant to exerciſe fuch an 
Office by himſelf or his Deputy, but the other ſays nothing at all of the 
Exerciſe of an Office hy a Deputy,  _ ., 1. eee 


Sect. 10. As to the Fourth of the ſaid Diſabilities, viz. That of 
claiming any Part of a Husband's perſonal Eſtate, it is enadted by 

3 Fac; 1. 5. Par. 10. That every Woman being 4 \Popiſh Recuſant convict, (her 
Husband not ſtanding con vided of Pepiſh HRecuſancy) which ſball not conform 
. ber ſelf and remain conform d, but ſhall forbear 10 repair to ſome Church or 
- #ſual place of Common Prayer, and there hear Divine Service and Sermon, if 
441 then be, and receive the Sacrament of. the Lord's Supper, according to the 


Laws of this Realm, ly the Space of one whole Tear next before the Death of her 


ſaid Husband, ſhall not. A be diſafled to be Execurix or Adminiſtratrix of bir 
ſaid Hlusband, but alſo to have or demand any Part of. her ſaid Husband's Guods 
Par, 13. Ever) Woman, is put under the like 247 5. being a Popiſh Recuſant, 
who ſhall be married: otherwiſe than according to the Chur | 5 484 
| 11. As. to the; F: 1 lities, v/z. That of claim. 
ing an Eſtate by the Curteſy, or by way of Dower, C. it is enacted by 
3 Face 1. 5, Par. 13. J hat every Man, mio being a Popiſh Recuſapt convice, ſhall 
ing to the Orders of the Church'of England by a Miniſter lanfaully authorized, ſhall 
cine Pap ecuſgrs. convict, wha ſhall be married in other Form than as gore. 


F or Chattels, by any Law, Cuſtom or Uſage whatſoever ;' and by 3 Fac. 1, 5. 
Sec. II. As. to the Fifth of the ſaid Diſabilit 
be married otherwiſe than-an ſame open Church or Chapel, and other wiſe than accord. 
de diſabled,to have,any; Eſtate, as, Tenant ty the'Cuartty.; and that every Womay 
ſaid, ſhall be diſabled to claim her Dower or Jointare, or Widows Eſtate, & c . 


— 2 * * - - 
© — —j * — — 


2 ech. 1 20 is As co the firſt of the above mentioned Reſtraints, wiz. That 
ſtom going above five Miles from Home, &, it is enacted; by 35 El. 2. 
And 3 Je. i» 5. Par. 6, 7. That every Popiſh, Recuſant, convid 3 to 
LS 77! Hh 5 i 5 ĩ 1 | : > Ws 


1 


der the Hund: e bur rep 4 
ting of the. Biemenunt of the County » or" of 
which kind iter F Peace,” 2 
tht "Time" for which it is given," 2 10 be granted mit hout 4 previous 
| Oath of ſome reaſonable Cauſe, under Pain of forftiting all his Goods and Here- 
ditaments, ( whether Freehold or Copyhold,) for his Life, or of” abjuring \the 
Nealm, if he be not worth twenty Marks! a Tear, or forty Pounds in Gods, un- 
te he recunt before" Convickibn. and alſo continue confommabl . 
Seck. 13. Note, That "the 'Privy® Council may grant ſiich Licence 
without ang. Special 'Cauſe” or 'Oath} &c. but tha 


* Peace, e with he 


t the Juſtices of 
Peace cannot And it hath been teſolved, That in pleading a Licence of 
juſtices of Peace, you *thuſt expreſſy ſhew. that it was made under their 
Hands and Seals, and alla ſet forth the Cauſe in particular for which it 
was granted, and the Time for which it was limited, and that the Party 
was {wortt to the Truth of ſuch Cauſe;: Go. 1021 
Sect. 14. It is ſaid, That if the ſame Perſon be both a Juſtice of 
Peace and a Lieutenant, he cannot both join in à Licence as Juſtice of 


Peace, and alſo sive bis -Aﬀent as Liometnge,: bur; can only 1 in one 
n | ; 


&. 14 ir es ehm Ui Mites: mall be dbiatiarid Lecconting eo.the 


Eneliſh manner, allowing 5286 Foot, or 1760 Yards to each Mile, and 
that the ſame ſhall be reckoned not by (ſtrait Lines as a Bird or c Arro -.- 
may fly, but according to the neareft-and moſt uſual way. 

Seck. 16. As to the Second of the above mentioned enn wiz. 
That which relates to the coming to Court, it is enacted by 3 Fac. 1. 5. 
Par. 2. That no Popiſh Recuſant convitt ſhall come into the Court or Hoaſe 
where the King or bis Heir 5 parent ſball he, unleſs he be commanded ſo to do by 
the King, upon Pain of ont hundred Pounds, &c. And it is farther enacted by 
30 Car. 2. St. 2. Par. 5,6 That every Popiſh Recuſant convict, who-ſhail come 
adviſedly into, or remain in the Preſence of the King or Queen, or | ſhall come 
into the Court or Houſe where they or 3 them refide, ſhall be diabled to hold 


| Biſhap,- &c. (Ever Licence of. 
expreſs - 5 particular Cauſe and 


See cb 


128, 129; Ce. 


207, 2088. 


Cro. Jac. 3 5. 
1 Rol. Re. 108. 


Moore 836. 


Cro. Ja. | 352. 
1Rol.Re.1o8. 


Moore 836. 


Cowley 130, 
31. 
Cro. El. 212. 


or execute any Office or Place of Truſt G0 or 2 , or to ſue in Lam or 


Equity, or to be an Executor, @c; or Legacy or Deed. of Gift, 
and ſhall forfeit for every wilful Offence 212 bonds Pounds, ' unleſs ſuch Per- 
ſon do within the Term next after ſuch his coming or remaining, take the Oaths 
of Allegiance and Supremacy, and male the Declaration ag ainſt I ranſubſtantiation 
and the Invocation of Saints, & c. in the Court of Chancery. 

SeF. 17. As to the Third of the above mentioned Reſtraints, Viz, 


That which relates to the keeping of Arms, it is enacted by 3 Fac. 1, 5. © 


Par. 27, 28, 29. That all ſuch Armour, Gun-powaer, and Munition of what- 
ſoever Kinds, as any  Popiſh Recuſant convicł ſhall have in his own Hou or elſe= 
where, or in the Poſſeſſion of any other at his Diſpoſition, ſhall be taken from him 
ty Warrant of four Juſtices of Peace at their Gauen or-(Quarter-Seſpons, (except 

ſuch neceſſary Weapons as ſhall be allowed him ' by the ſaid: four Fuſtices for the 
Defence of his Perſon or Houſe) and that the ſaid Armour, &c. ſo taken, ſhall 


be kept at the Coſts of ſuch Recuſant,” in ſuch Place as the ſaid four Fuſticts at 


their ſaid Seſſions ſhall appoint : And that if am ſuch - Recuſant having | ſuch: 


Armour, &c. or if any other Perſon who ſhall: have any ſuch: Armour, Nc. o 


the Uſe" of ſuch 2 755 2 refuſe to diſcover to the ſaid Fuſtices, or any of 


them, what Armour he hat all let or hinder the Delivery thereef to any of. 
the ſaid Fuſtices, or to any "other Per 1 authorized by their Warrant 10 2.5 ke the 
ſame, that then wax _— ſo offen 08 forfeit his | ſaid amar, &c. and. 


alſo p 


* 1 Commun Prayer 


2 3 Jac. 1. 
within ilx Compaſs en Miles FL ane 1 —_ 
except fuch ; 48/48: the Time of the ſaid 46 4 fore Trade, Myſtery, 


fon & London, &&. and. {uth as. (hall have their only Dwelling 


| or manual Orcupati 
in Loddon, &c. Alſo; reputed Papiſts refuſing to make the Declaration 


mentioned in the precedent Sections, are to be removed from Londn, Gc. 
Au of 1 Will. & Mar. 9. which is ſet forth more at large in Ca. 14. 


N xg. As to the firſt of the above mentioned Forfeitures, vir. That 
| of two Parts of a Jointure or Dower, it is enacted by 3 Fat. 1. 5. Par, 10. 
T hat every married Woman being a Popiſh Recuſant convick, (ber Husbaud not 
ftanding convicted of 5 Retuſancy,) who ſhall net conform ber ſelf and re- 
ain confarmed, . but ſhall ferbear 10 repair to ſome Church or uſual Place of 
„ and there to hear Divine Service. and Sermen,. if any then be, 


and receive the Sacrament of the Lord Supper, according to the Laws of this 
Realm, within one Tear next before the Neath of ber faid Husband, ſhall for. 
feit.to the King the Profits of two Parts of ber Jainuoe and Dower of any Hes 
reditameent of her (aid Huaband, &c, _ 

Seck. 20. As to the ſecond of the above mentioned Forfeitures, Vit; 
That of twenty Pounds, &. for not receiving the Sacrament yearly af- 
ter Conformity, it is enacted by 3 Fac. 1. 4. Par. 2, 3. That if any Popiſb 
Recuſant convid, nb hath e himfelf to the El & . ſhall not 
keceive the Sacrament in his own Pari Church, &c. within one Tear after his 
Confarmity, he ſhall forfeit twenty Pounds, and for the ſecond Tear forty Tau. 
and for every Tear after fixty Pounds, 5 
 Se#. 21: As to the ehird of the above mentioned Forſeitures, ui; 
That of one hundred Pounds for an unlawful Marriage, it is enacted 
by 3 Fac. 1. 5. Par. 1 3. T hat every Popiſh Recuſant convit#, who ſhall be 
married to 4 3 who is no Inberitrix, otherwiſe than according 10-the Church 
of England, ſhull forfeit one hirndred Pounds, 

Seck. 22. As to the fourth of the above mentioned Forfeiturgs, vis: 
That of one hundred Pounds for the Omiſſion of a lawful Baptiſm, it is 
enacted by 3 Js. I. 5. Par. 14. That every Papifo Recuſant, who ſhall not 


tan his or ber Child to be baptized, within one Month after its Bitth, by 4 lanſul 


* &c. {ball forfeit one hundred Pounds, & c. 
23. As to the Fifth of the above mentioned Forſcitures, vi 
Nate of twenty Pounds for an unlawful Burial, it is enacted by 3 Fac. f. 5. 
Par. 1 12 That if am Popiſo. Recuſamt not being excommunicate, ſhall be buried 
zu ether Place than in the Church on Church-yard, or not according to the 
Exclefiaſtical. Laws of this Realm, the Execotors, Ae. of ſuch Recuſant, know- 
— Sn to be o z Mall forfeis menty 
S. bs 

Sec. 24. As to dhe Inconvenience to which all ſuch Oſſenders ate 

| liable; iz. That of 1 their Houſes ſearched 4 Reliques, ** 


+ 
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mm to which ſuch Offenders bei 
that of bein 5 
IR." 1. 6, Par. 28. 155 4255 5 


convid, ſhall not within Wer Mon 


rep 
by one of the Privo Council, ar by the 2 , 1557 be 4 dy eng 
that Degree, by tmo Fuſtices of 1 mhere b e to be of the W 


remain till ſhe conform, &c. unleſs the Hechand wil . to the Aing ten Pond 


4 Month for her Offence, or elſe the third Part of all his Lands, de. at the 


One of the Husband, &c. © 


26, And now. I am to conſider in the ſocond Place; how Fat 
duch | J make others liable to be puniſhed; ds to which it is to 
be ob „ That the Husbanid of a Popiſh Rerufant equviet is not 


only liable to the Forfeiture of ten Pounds a Month for the Abſence of 
any of his Servants from Church, by Foreeof'r Jac. Her which is ſox forth 
more at large in the foregoing 3 But is alfa difabled by the 
ninth Paragraph of the ſaid. Saule. to exerciſe pes. thr 0 or Charge in 
the Common wealth by bimſelf or by his Deputy; gare Juch Hleiband himſelf 
and his Chilnen which ſhall be above the Age of nine Trars abiding with bim, 
* 8 Eo in Houſbold, ſhall once every Month at the leaſt, Xs having any 
reaſonable Excuſe to the cantagry, repair ta e el or 
Divine Service, and there hegr Divine 3 : id ae died 
5 bis Children and Servants, as axe of megt Age, ne e Sacrament” of tie 
Lord's * per, at fuch 7 imes as. are limited hy the Laws of ths Ren, apt dp 

bring ſaid Children in the true Religion.) + Ne 
Le. 27. Alſo it is farther enacted by the Gid Sutute of 3 2 5. 


Par 2.6. That the Houſe of one whoſe Wife is 8 Peopi * Wear may 
| Fan * any. two Jil 1 Peace, &c. yy RNs ve [K-29 
RO WES = 3 = KS 5 228 — RY a 1 * 5 3 
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3 El. 1. Par. 4. That evay. 

Mie being of ln a1 a0 conpict, 4.7 forfeit twa A 

committed ta Friſen in oh ys Gaol, r NN Tun, 
. «nd, from thencefwth til * have * aid den of t byndned Marks 
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very Perſen, w gs willingly hear Me 
one hundred Marks, and. fc 71 Impriſonment. : 
*e Tbs, whe hed-aprten” 7 e * 4, 3 3.4, 5. "That. 
Perſon, 1 apprehend P iſhop he or , wth 

: Ar, Convictian far fa Mal, or exercifine"any other 2 of 7 | 
Gim of 'u Popiſh Biſhop r Prieff,. bull receive one Made "Pounds of "the Sheriff, - 

and that every ſuch Popiſh Biſhop, -&e.  {except, being 4 Foreigner, he be kmeret 
in the Searttary's Office, and officiate *only in the: Hl . a Foreign 1 
5 ſhall be adjudged to pron Inj. W N Rh wr 

Ade Fine 1 Bj. oh 
/ | [ R ys ! * 19 1 a eee A 
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HE: Offence . refuſing'to make a Detlataion: a __ ome of "Wy 
Principal Doctrines of the * RO puts "all Perſons under 


| the following Reſtraints ; ages 


. and 8 WIE At 3 eh 
1. From ſrting in Pane e 

2. From holding a Place at Covrr.”: | . 
3. From living within ten Miles of Lond + 

4. From keeping Arms. | 
on it puts them under a Pilbiliry of preſencing to a « Church. 


Feet. 1. As to the firſt of the above mehttondcd Reſtraints vis. Thar 
which relates to the ſitting in Parliament, it is enacted by 30 Car. 2. 
— 2. Chap. 1. That no Peer ſpall vote or male his Proxy in the * ＋ 

, or fit there during any Debate; and that nd Member of the Hou ou of Com- 
— ſhall vote or fit there during any Debate after the Speaker is choſen, until 
ſuch Peer or Member ſhall take the Oaths of Allegiance and Supremacy, and make 
4 Declaration of his Belief that there is no Tranſubſtantiation in the Sacrament" of 
the Lord's Supper; and that the Invocation or Adoration of the Virgin Mary, or 
any other Saint, aud. the Sacrifice of the Maſs, as they are now uſed in the Church 
x Rome, are Superſtitions and Iaolatrous, &c. on Pain that every ſuch Of-. 
fender ſhall be adjudged a Popiſh Recuſant convict, and diſabled to hold or exe= . 
cute any Office, &c. or from thenceforth to 1 or vote in either Houſe of Par- 
liament, to ſue in Lam or ny or to be Guardian, Executor or Admini- 
ſftrator, or capable of any Legacy or Deed of Gift, and ſhall forfeit fer every wil 
ful Offence five hundred Pounds. 

Seck. 2. As to the ſecond of the above mentioned Reſtraints, Viz. 


That which relates to the holding a Place at Court, it is enacted by the 


ſaid Statute of 30 Ca. 2. Stat. 2. Par. 9, 12, 13. That every Perſon who 
Jhall be a ſmorn Servant to the King, ſhall take the ſaid Oaths, and make and 
ſubſcribe: the ſaid Declaration in C ance, the next Term after be ſhall be ſo - 
ſrorn a Servant, &c. And that if any ſuch Perſon neglecting ſo to do, (hall ad- 
viſedly. come into or remain in the Preſence of the King or (Queen, or (hall come 
into the Court or Houſe where they or any of them refide, he ſhall ſuffer all be 
Penalties wth a in the foregoing n wnleſs ſuch _ * coming ind. 
the 5 
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er fuſpethed 10 be ſuch; and that m ee cul vor of 
ſubſcribing the ſaid Declaration, or not appearing 4 fore the ſaid Fuſtices upon 
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7 "Je 5. As to the above mentioned Diſability of preſenting to a 
Church, it is enacted by x Wi. & Mar. 26. That whoever ſhall refuſe to 
' make the ſaid Declaration upon ſuch a Tender thereof as is preſcribed 
by the laid AR, ſhall be diſabled to preſent to any Benefice, &c. But it 
eems needleſs to ſet forth the Clauſe of the ſaid Statute relating to this 
M.᷑;ttet᷑ qt large in this Place, inaſmuch as by 12 Anne 14. All Perſons 
; Ne Profeſſion of the Popiſh Religion are under the like 


: 


* 
* 
1 * 


without Fee, &c. and no Perſon be licenced for above thirty Days in one 
Seck. 3. As to the third of the above mention'd Reſtraihts, viz. That 


which relates to the living wichin ten Miles of London, it is enacted by 


1 Will. & Mar. 9. That every Juſtice of Peace in London and Weſtminſter, 
and within ten Miles, rthereef,. ſhall cauſe to be arreſted and brought before him all 
reputed Papiſts, (except Foreizners, Ring Merchants, or menial Servants, to ſome 
Ambaſſadour or publick Agent, and except all ſuch as uſed ſame Trade, Myſtery, 


or ſome manual Occupation at the Time g the [aid Ack, in London, &c. and 
445 except all ſuch Perſons as had their Dwelling. in London, &c. within 


x Months before the thirteenth of February 1688. and no Dwdling elſe- 
where, and certified their Names to the Seſſions before the firſt of Auguſt 1689.) 
and that every. ſuch Fuſtice ſhall tender the ſaid Declazation-to every ſuch Perſon, 


and that every ſuch Perſon refuſing the ſame, and afterwards remaining in 


London, &c. or within ten Miles thereof, or being certified to the King's Bench 


or Quarter. Seſſions, at the, next Term or Seſſions, a having refuſed to make the 


ſaid Declaration, and neglictiug to make the Jame in. ſuch ourt, ſhall. ſuffer 45 4 


4 Popiſh Recuſant convid, &c. 


a 


Seck. 4. As to the fourth of the above mentioned Reſtraints, . viz. 


That which relates to the keeping Arms, it is enacted by x Will. & Mar. 15. 
That any two Juſtices of Peace "7 end ought to tender the ſaid Declaration, to 


any Perſon whom they ſhall know or 2 or have Information if, as being a Papiſt 


ach Perſon ſo required, and wot making and 


Notice to him given, or left at his uſual Abode, by one. authorized by Warrant 


under the Hands and Seals of the ſaid Juſtices, | ſhall keep any Arms ur Ammu- 


* nition,” or Harſe me Value of five Pounds, in hs own Poſſeſſhon, or in the 


Poſſeſſion of any other Perſon” to his Uſe, other than ſuch. neceſſary Weapons, as 


. « ſhall be allowed him by the Quarter<Siſions for the Defence of his Houſe or Per- 


der their Hands and 


ſon) aud that any two Fuſtices of Peace, by Warrant un 


© + Seals, may authorize any Perſon in the Day-time, with the Aſſiſtance of the 
| Conftable or his Deputy or the Tithing-man, to. ſearch for all ſuch Arms, &c. 


and Horſes, and ſeize them to the King's Uſe, and that the ſaid Juſtices ſhall 


deliver the ſaid Arms and Ammynition ut the next Q garter- Seſſions in open Court; 


and that whoever | ſhall, conceal, &c. or ſhall be aiding” to the concealing any (uch 
Arms. or Horſes, ſhall be committed to the common Gaol by Warrant undef the 
Hands and Seals of am two Juſtices bf Peace, and alſo forfeit treble the Value ; 


* 


and that thoſe who diſcover am ſach Arms or Ammunition, ſo 4s t he ſame may be 


ſeized, ſhall have the full Value thereof, to be awarded to them by the Seſſions, &C. 
and that ſucb Refuſers of the ſaid Declaration, &C, - ſball be diſcharged whenever 


- 
* - 


male the ſame. 


- 50 


ia, as will appear from Ch. 15, Sek. 6, 7, G. 
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hap: t 4. Mente of not making 4 Doclurarin, &c. 19 
the King's Preſence, &c. ſhall firſt have Licence fo to do, by Warrant under the 7 
Hands and —_ fix PHoy Counſellors,” by order of the neil, pen 
| ſome urgent Occaſion therein to be expreſſed, which ſuch Licence exceed not ten 
Days, and be fitſt filed, &c, in the (Petty-Bag Office, for any Body to view 
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| Or in promoting ot encouraging the Popiſh Religion ſeem to 
de reducible to the following Heads; OR, A 


— 


1. Giving or receiving Popiſh Education. 
Ze Profelling the Popiſh Religion. 
3- Buying ot ſelling Popiſh Books. 


Seck. 1. The firſt Offence of this Kind, vis. That of giving or receſv- 
ing Popiſh Education depends upon ſeveral Statutes ; and firſt it is enact- 
ed by 1 Fac. 1.4. Par. 6, 7. That if any Perſon or ** under the King's - 
Obedience ſhall go, or oo or cauſe to be ſent, any Child or any other Perſon 
under their or any of their Government, beyond the Seas, out of the King's Obe- 
dience, to the Intent to enter into, or reſide in, or repair to an Co lege, &cc. of 
any Popiſh Order, Profeſſion or Calling, to be inſtructed, perſwaded or ſtrengih- 
ned in the Popiſh R 73 or in any ſort to profeſs the ſame, every ſuch Perſon 
ſo. ſending ſuch Child, &c. ſhall forfeit 1001, And every ſuch Perſon ſo paſ- 
ing or being ſent, &c. ſhall in reſpe of him or herſelf only, and not in 82 
of any of his Heirs or Poſterity, be diſabled to inherit, purchaſe, take, have or 
enjoy, any Profits, Hereditaments, Chattels, Debts, Legacies or Sums of Money, 
& c. whatſoever : And that all Eſtates, Terms, and other Intereſts whatſoever to 
be made, ſuffered or done, to the Uſe or Behoof of any ſuch Perſon, or upon any 
Truſt or Confidence, mediately or immediately, to or ir the Benefit or Relief of 
any ſuch Perſon, ſhall be utterly void. bs F 

. Sed. 2. And it is farther enacted by 3 Fac. r. 5. Par. 16. That if the 
Children of any Sul jet within this Realm (the ſaid Children not being Soldiers, 
Mariners, Merchants, or their Apprentices or Factors) ſhall be ſent or go be- 
ond Sea, to prevent their good Education in England, or for any other Cauſe, 
without the Licence of the King or fix of his Privy Council (whereof the Prin. 
cipal Secretary to be one) under their Hands and Seals, that then every ſuch 
Child ſhall take no Benefit by any Gift, Conveyance, Deſcent, Deviſe or otherwiſe, 
of or to any Hereditament or Chattel, till ſuch Child being of the Age of eighteen 
Tears or above, take the Oath of Obedience before ſome Fuſtice of Peace of the 
County, Liberty or Limit, where the Parent of ſuch Child did and ſhall inhabit: 
And that in the mean Time the next of Kin to ſuch Child, who (hall be no Popiſh 
Recuſant, ſhall have the ſaid Hereditaments, &c. ſo given, &c. until ſuch Child 
ſhall conform, &c. and take the ſaid Oath and receive the Sacrament ; and that af- 
ter ſuch Conformity, &c. he who hath received the Profits of the —— Flereditaments, 
& c. ſhall accompt for the ſame, and in reaſonable Time make Payment thereof, 
and reſtore the Value of the ſaid Goods, &c. And that whoever ſhall ſend ſuch 
Child over Seas, ſhall forfeit one hundred Pounds, which by 1x & 12 Vill. z. 4. 
on 6. ſhall be to the ſole Uſe and Benefit of the Perſon who ſhall diſcover the 
ence. 902 5 5 VVV e 
S:&.'3. Alſo it is enaQted by 3 Car. 1. 2. That if any Perſon under the 
Obedience of the King ſhall go, or ſhall convey or ſend, or cauſe to be ſem or con- 
| 4 | „ | - | _weyed, 
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weyed,. any Perſon out of the King's Dominions, into; any Parts beyandithe S ͥ © 

12 70 the 2 Obedience, to the Intent to enter 1 be ier or trained boat” 
wp, in any Priory, Abbey, Nunnery, Popiſh, Univerſity, College or Schanl, er 
Houſe of Feſuits, Prieſts, or in a private Popiſh Family, and:ſhall be there by any. 

 Popiſh Perſon inſtruct ed, per waged or firengthned in ile Papiſb Religion in any. 
for to profeſs the ſame, on ſhall convey or ſend, on cauſe to be conveyed er ſent, 
any Thing: towards the Maintenance of any Perſon ſo going or ſent, and trained 
and inſtructed as is aforeſaid, or under the Colour of. any Charity towards the Re- 
lief of am Priory, &c. or religious Flunſe whatſoever 3 every Perſon ſo ſending, 
&c. any ſuch. Perſon or Thing, and every Perſon paſſing or ſent, being thereof 
convicted, &c. ſhall be diſabled to proſecute any Suit in Lam or Equity, or to be. 
Executor or Adminiſtrator to any Perſon, or capable of any Legacy or . Deed of 
Gift, or to bear am Office within the Realm. And. ſhall. forfeit all his Goods 
and Chattels, and ſball forfeit all his Fereditaments, Offices and Eſtates of Free- 
hold, during his Life. 180 Th 2111 arent 
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The ſecond. Offence of this Kind, vis. That of profeſſing f the Popiſh 


Religion is puniſhed with the following Diſabilities, +11 4 

1. Of raking an Eſtate in Lands. 1.6 arte tr . 
2. Of preſenting to a Church. 

Alſo it is puniſhed with the following Reſtraints, 

1. From keeping School. as e, ee 
U From with- holding a competent Maintenance from a. Proteſtant 
NI. | r ono oh iind ot 5 i iin 8 

Sec. 4. As to the firſt of the above mentioned Diſabilities, z. That 
of taking an Eſtate in Lands, it is enacted by 11 & 12 V. z. 4. 
That every Perſon educated in or profeſſing the Popiſh Religion, who (hall not with» 
in fix Months after the Age of eighteen Tears, take the. Omhs of Allegiance and 
Supremacy, and ſub ſcribe the Declaration againſt Popery mentioned in 30 Car. 2. 
Stat. 2. Chap. I. in the Chancery, or King's Benth, or. Quarter-Sefſions of the 
County where ſuch, Perſon ſhall refide, ſhall: in Reſpect of himſelf or. herſelf only, 
and not in Reſpect of any of his or her Heirs or Poſterity, be diſabled to inherit 
or tate by Deſcent, Deviſe or Limitation, in Poſſeſſion, Reverſion or. Remain- 
der, any Lands, Tenements or Hereditaments, in England or Wales, &c,, And 
during the Life of ſuch Perſon, and until he take the ſaid Oaths, &c. his next of 
Kin being a Proteſtant, ſhall enjoy the ſame, without being. accomptable for the 
Profits, but ſhall not do wilful Waſte under pain of forfeiting treble Damages 10 
the Party ſo diſabled: And all Papiſts, or Perſons making. Profeſſion of the Popiſh 

Religion, are diſabled to purchaſe in their own Names, or the Names of. others, 
to their 1 or in Truſt for them: And all Eſtates, Terms and other, Intereſts 
and Profits whatſoever, out of Lands mage to their Die, or on any Traſt, mediate- 
ly or immediately, for their Benefit, are vill. 

Set, 5. In the Conſtruction hereof it was reſolved by the Houſe of 
Lords .in Roper's Caſe, That the Deviſe of the Reſidue of Money ariſing 
from the Sale of an Eſtate appointed ro be (old ſor Payment of Debts, Cc. 
is within the Statute. + ay DE ente | ian wk 
| See. 6. As to the ſecond of the above mentioned Diſabilities, via. 
That of preſenting to a Church, which by 3 Fac. 1.5. Par. 18,19,20,21. 
and 1-Will, G. Mar. 26. did extend only, to Popiſn Recuſants convict, 
and Perſons refuſing to make the Declaration againſt Popery, mentioned 

in 30 Car: 2. Stat. 2. It is enacted by x2 Ann. 14. That every Papiſt, 
or Perſon making Profeſſion of the Popiſh Religion, &c. and every Mortgagee, 

Truſtee,-'cr Perſon. any ou intruſted by or far ſuch Papiſt, &c. with or with- 

ball le diſat 


— 


ed to preſent to any Benefice, School, or Hoſpital, &c. 
/ 8 75 3 | } | . | Du 95 8 N 1 | 
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10 Co. 57. b. 
Cawley 230. 


1 Jon. 19, 20. 


1 Jon. 20 
21, &c. 
Hob, 126, 
127. 

Mo. 872. 


; ainſt | 
ak apon 4 e f. efuſal te 


themſelves the Fan or Government, or 


'F 1 


| "fs aging the Popiſh Reign in. "Book 
3 Awtilange” of any 'Benefiee, Prebend or Beclfi N 1 1 
2 E 
A ka e Statute, Ti Ordingy mi Yender the 
reſentation, 


anſubſtantiation to any repited P 
22 ame, the Prins fel oy Alſo the Or: | 


the Perſon 'who preſented 


dinary may examine every Proſentee upon Oath, Whet 


him be the true Patron, or only a Truſtee'? And the Court wherein « Quare' Im- 


. N45 ſhall be * 


in like Manner examine the Parties, and a Bill miy 
- Court of | Equity to diſcover ſuch ſeeret Traſts, &c. and the 
pens 1 2 erſons upon am ſuch Examination or Bill ſhall te good Evi. 
dence againſ ſuch Patron, in re cet [a feels 4 Preſentation, but net as to any 
other Purpoſe. * ; 

Seat. x do not dure that any Reſolution hath been given on 


either of the above mentioned Statutes of 1 Will. & Mar. or 12 Ann, 


However the Expoſitions which were made on 3 Jac. r. ſceming to be 
for the moſt part applicable to theſe latter Statutes alſo, 1 thall rake No- 
tice of the principal of them; as, 

Sect. 9. I. That where a Preſcntment is pro ha; vice velit in the Uni- 
verſity by reaſon of the Patron's being a Popiſh Recuſant at the Time 
when the Church became void, it ſhall not be deveſted again by his con- 
forming himſelf to the Church. 

$6. 10. II. That ſuch a Patron is only diſabled to preſent, and that 
-he continues Patron as to all other Purpoſes, and therefore 55 he ſhall 
confirm the Leaſes of the Incumbent, Go. 

Sect. 11. III. That ſuch a Perſon by being disabled to grant an 
Avoidance, is no way hindred from granting the Advowſon itſelf in Fee, 
or for _ or Years, bona Fide, and for good conſider ation. 

Sect. IV. That if an Advowſon or Avoidance belonging to ſuch 
a Perſon * into the King's Hands, by reaſon of an Gutlawry, or 
* of Recuſaney, c. the King, and not the Univerſity, ſhall pre- 

nt. 

Sect. 13. As to the firſt of the above mentioned Reſtraints, viz. 
that which relates to the keeping School, it is enacted by the ſaid Sta- 
tute of 11 & 12 Will. 3. J. Par. 3. That if - Papift , or Perfon making Pro. 
feſſion of the Popiſh Reli gion, ſhall be convict 0 e Schoal, or taking upon 

of f Touth in any Place 
within this R ealm, or the Dominious leu, belon ging, they fall be adj en fo 


| perpebnal Impriſonment. 


Se&#. 14. As to the ſecond of the above mentioned Reſtraints, Viz. 
That which relates to the Power of a Popith Patent over his Proteſtant 
Child, it is enacted by the ſaid Statute of 11 & 12, Will. 3. 4. That 
if any Popifh Parent, in order to compet a Proteſtant Child to a Change of Reli-. 
gion, ſhall refuſe to allow fuch Child 4 ſufficient Maintenance, fairable to the De- 
gree and Ability of ſuch Parent, 5 the Age and Education of ſuch Child, the 
Lord Chancellor upon Complaint ma 95 make ach Order therein, as hall be agrees : 
able to the Intent of the ſaid A.” 

Sed. 15. The third Offence of this Kind, viz. That of ſelling or 
buying Popiſh Books depends Fac. 1. f. Par. 25. by which it is 
one, That no Perſon ſhall briz 4 from beyond the Seas, mor flat print, buy 
þ any Popiſh Primers, Ladies Pſalters, Manuals, Roſaries," Popiſh Cate- 


hi s, Miſſals, Breviaries, Portals, Legenas and Lives o Saints, containing 


fuperftitions Matter, printed or ritten in any Languaze whatfaever, nor any other i 


ſuper ſtitious Books, printed or written in the Englith Tongue; on pain of forfeit- 


ing forty Shilling for every Book, Kc. and the Books to be burnt. 
4 ne CHAP. 
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TOE gz H x" * xv a 5 
Fe ee againſt the Eſtabliſhed. Church „ Fe. . 


_toftant Diſſent ters. 


'K 


Self. 1. JY 31 BL. 1 r. | Obfivate — were compe ellable to N 

| F Realm, and were alſo ſubje® to all the Feralas mentioned iñ 
the tenth and eleventh Chapters: Bur at this Day by 1 Vall. & Mar. 18. Par. 2. 
A Perſons” diſſeming from the Church, (ex 2 $a and thoſe who ſhall in 
Preaching or Writing deny the Doctrine of the Trinity,) are exempted from all par. 17. 
Penal Laws relating to Religion, except 20 Car. 2. Cp 2. (by which all Ofi- 

cers of Truſt are bound to receive the Sacrament according to the Uſage of the vide pre, 

Charch of England, and alſo to take the Oaths of Allegiance and Supremacy, and Ch. 8. 
the Teſt;) and alſo except 30 Car. 2. Chop. I. Stat. 4 (by which the Members 
of both Honſes * > Parliament, and all the King's Sworn Servants are bound 10 
make a De Tranſubſtantiation and the Invocation of Saints, and 
the Sacrifice ＋ oe Mafs,) provided ſuch Diſſenters take the Oaths of Allegiance 
and Supremacy, and make the ſaid Declaration againſt Tranſubſtantiativn, &c. 
and come to ſome Congregation for religious Worſhip in ſome Place reg iftred F * 155 17, 
either in the Biſhop's Cent, or at Seſſions, - the Door whereof ſhall. either le 
locked, barred, nor bolted. 
Seck 2. Alſo by Par. $,'9, to, tr, 12. Diſſeating Teachers ire tole- 
rated, if they take the ſaid Oaths, &c. at the General or Quarter-Sefſions to be, 
held for the Place where ſuch Perſons live, and ſubſcribe the twenty. nine Anticles 
of the Church of England, except thoſe fe mor ones rr, Charch-Go- 
vernment and Tian Bap, {mi And by 10 Ann. 2 Par. 7,8, 9. 7 hey may qua- 
i themſelves as well during 4 Proſecution upon any Penal Stature, as before, and 
being qualified in one County may officiate in another, upon producing a Certificae 
and taking the ſaid Oaths, &c, if required. | 

Se. 3. Alſo by the ſaid Stature of 1 il. & Mar. Par. 13, 14. 15; 


7 hoſe who ſcruple the ta any Oath are within the late Indulgence, provided 
they 1% och ibe the aforeſaid Declaration, and alſo 4 Declaration of Fidelity to 
and againſt the dtpoſing Doctrine and Papal 8 and per 6 


ry eſs thei Faith in God the. Father, and Jeſus Cbriſt his eternal Song the = 
God, and the Holy Spirit, one God for ' evermore; and acknowledge the Holy 
are þ the Old an New Te FRO 10 be given 7 Divine IT | 
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not Capital. eee, 7 
. 4. Capital Offences of this Nature are either High Treaſon or 
e nies. K eee eee ; e | 


Seck. 1. And firſt of High "Treaſon, concerning which, before 
25 Ed. z. 2. there was great Diverſity of Opinions, and many Offences 
were taken to be included in it, beſides thoſe expreſſed in the ſaid Sta- 
: 3 laſt. y, tute; as the killing of the King's * Father or Brother, or even of his 
22 Aff. 49. * Meſſenger; producing the © Pope's Bull of Excommunication, and plead- 
30 Aff. 19. ing it in Diſability ; refuſing ro accuſe a Man in the King's Courts, and 
NN 1 — him to appear, and defend himſelf before a foreign Prince, 
2» * 1 and other ſuch like Ads tending to diminiſh the Royal Dignity of the 
Seck. 2. But all Treaſons were ſettled by the ſaid Statute of 25 Ed 3. t. 
which by 1 Mar. Seſ. 1. Chap. 1. was re-inforced, and again made the 
only Standard of Treaſon; and all Statutes between the ſaid Statutes of 
25 Ed. 3, and x Mar. which made any Offences High or Petit Trea- 
ſon, or Miſpriſion of Treaſon, ate abrogated, ſo that no Offence is at this 
Day to be eſteemed High Treaſon, unleſs it be either declared to be ſuch 
by the ſaid Statute of 25 Ed. 3. or made ſuch by ſome Statute ſince 
x Mar. and therefore I ſhall conſider,  _ ne 
: 1. Such Offences as are High Treaſon within the ſaid Statute of 
25 Ed. 3. or other Statutes grounded thereon, and explaining the ſame, 
2. Such as are made High Treaſon by ſubſequent Statutes. al 
And firſt, by the ſaid Statute of 25 Ed 3. there are four Kinds. of 
High Treaſon. * 1 | n 
1. That which immediately concerns the King, his Wife, or Children. 
2. That which concerns his Office in the Adminiſtration of Juſtice, 
3. That which concerns his Seal. | 
4. That which concerns his Coin: And theſe three laſt are called In- 
ter pretative Treaſons. | | 436K 15 


* . 


Seck. 3. Thar of the firſt Kind is thus declared by the following 
Words of the (aid Statute of 25 Ed 3. Whereas divers Opinions have been 
before this Time, in what caſe Treaſon ſhall be ſaid, and in what not, the King 
at the Requeſt of the Lords and of the Commons, hath made a Declaration in the 
Manner as hereafter followeth:; that is to ſay: When 4 Man doth. compaſs or 
imagine the Death of our Lord the King, or of my. Lady his Queen, or of their 
eldeſt Son and Heir : Or if a Man do violate the King's Companion, or the King's 
eldeſt Daughter unmarritd, or the Wife f the King's eldeſt Son and Hir: Or if 
a Man do levy War againſt our Lora the King in his Realm, or be adherent to 
the King's Enemies in his Realm, giving to them Aid and Comfort in the Realm 
or elſewhere, and thereof be provably attainted of open Deed by the People of their 
Condition. 35 5 | | 

For the Explication of which I ſhall confider, 
1. The Branch relating to the King and his Relations. 

2. That concerning the levying of War, and adhering to the King's 
Enemies, Cc. n . 

3. That concerning an Overt Act. 5 
As to the Branch relating to the King and his Relations, I ſhall con- 
fider ae ing Particulars: ses alone YOP 

1. Who may be guilty. 1 5 ; e 

I. 6 2. What 


- 


hen « Man doth compaſs, &c. 


in reſpect of that local Ligeance which they owe to him, be guilty of g. 


. % X p . , 
1 ; * . * 4 9 * 7 " * * i . . g 
＋ * oy . 5 34 | * 
P- 1 Of treaſon. bg = 
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4 2+ Wha 


3 | SSN. 24 2208. 9 CIS HI 
4+ What is the Extent of the Clauſe concerning the King's Relations. 
Seck. 4. Asto-the-firſt Point, vis who m—_— WT; 0965. 70, £30907) 
1. I ſhall take it for granted at this Day, That all Subjects 


imagine the King's 
TW 1-3/1 


© f%Y 6 18 7 8 
120) OA. 3 $1 


4 


of Diſcretion, - and of '® Sane Memory, whether they be b beclefaſtint * Se oo 

or Temporal Men or Women, are included within thoſe general Words DIN | 
1.102077 L 30 20v ee 1502 21713 HE. 4. 

See. 5. II. Alſo it ſeems clear, That the Subjects of a foreign Prince Catvin': caſe 

coming into England and living under the Protection of our King, may, Dy KY 1 
. 4 — 


High Treaſon, and indicted, that they contra Dominum Regem, (the Words Bro. Tres. 32. 
naturalem Dominum ſuum, being omitted) did compals, Cc. contra Li- 2 nſt-4,s, 10. 
geantie ſue Debitum : And it is ſaid, That even an Ambaſſadour commit- Hob. 277 
ing a Treaſon againſt the King's Life, may be condemned and executed . Ro Re is; 
here, and that for other Treaſons he ſhall be ſent hom. {rk 
Seck. 6. © But ir ſeemeth that Aliens who in an hoſtile Manner invade e Bro. Treaſ. 
the Kingdom, whether their King were at War or Peace with ours, and 1, 3% 


1. 
whether they come by themſelves or in Company with Exgliſb Traitors, Cavin Gf 


cannot be puniſhed as Traitors, but ſhall be dealt with by Martial Law. 6. b. 


Sea. 7. d It hath been reſolved, That one born a natural Subject is N 
bound to ſuch an inſeparable Allegiance to our King, that howſoever he 33 
may endeayour to renounce ir, and transfer his Subjection from his na- « py.zoo. Pl. 
tural to a foreign Prince, yet if he practiſe what in any. other Subject 28. 
would amount to High Treaſon, he ſhall: ſuffer as a Traitor. mms 

Sect. 8. As to the ſecond Point, viz. the Import of the Words, Com- Kelynge 8. 
paſs or imagine the King's Death, ſince the ſaid. Statute theſe Words have 5,6 % 
been ſo ſtrictly followed, that where a King has been actually murther- MY 
ed, yet not the Killing him, but the Compaſſing his Death has in the 
Indictment been laid as the Treaſon, and the Killing as an Overt Ac 


thercof. : "its | T9 $3 45% 
Se. 9. And ſuch Compaſſing the King's Death may be manifeſted 
not only by Overt Acts of a direct Conſpiracy: to take away his - Life, 
but alſo by ſuch as thew ſuch a Deſign as cannot be executed -withour the 
apparent Peril thereof; as by © writing Letters to a foreign Prince, in- ** * 
citing him to invade the Realm; or aſſembling Men together in order to HI. P. C. 11. 
f impriſon or '8 depoſe the King, or to h gompel him by Force to yield to 3 Iaſt. 14 
certain Demands, or to. levy War againſt i hit Perm. 1 
Sect. 10. But it is poſſible that it may not be proved by an k A II. P. C 11. 
which directly cauſes the King's Death; as the Glancing of an Arrow « Kely. 20,217. 
did that of William Rufus, proving fatal: merely thro' an unſortunate Ac- H. P. C. 11. 
cident, and being accompanied with no unlawful Circumſtance, PE Lure 
Sect. 11. As to the third Point, viz. Who is a King within this Act, It is Bro. Treal. 
ſeems agreed, That I every King for the Time being, in actual Poſſeſſion 14. 
of the Crown, is a King within the Meaning of this Statute : For there >. -» + ogy 
is a Neceſſity that the Realm ſhould have a King by whom and in whoſe i Kelynge 14, 
Name the Laws ſhall be -adminiſtred ; and the King in Poſſeſſion being 75: A 
the only Perſon who either doth or can adminiſter thoſe Laws, muſt be H.P. Gi. 
the only. Perſon who has a Right to that Obedience which is due to bim 3 Inſt. 7. 
who adminiſters choſe; Laws; and. ſince by Vertue thereof he ſecures: ro 9 Ed. 4. 1. b. 
Us the. Safety of our Lives, Liberties and Properties, and all other Ad- 
vantages of Government, he may juſtly claim Returns of Duty, Allegiance 
and Subjection. * . ä 4 1055 
38 Fug . bh | a ä Se 6 


between a King de Jure and de Fact ſeems firſt wo have 


9 Ed. 4. 1. b. 
Bro. Treaſ. 
10, 2 


2. 
H. 


12 
oh: $9; 


f. I 


doing 


Kel. 14. 


ö n tw. + e 


- Feutth em to the Crown; from which it follows, that Allegian 


cCcauſe every IndiQment of Treaſon mull lay the Offence, comr⸗ 
tui Daliu m. 


che Sitah while be was Kung, 
e  tets of Denization granted by him, were valid; r 


1 bo came to tlie Crown. 


| are bound by their 4 
Time being, in his Wars, for 


Allegiance, becauſs they are bound thereby 10 def 


1 Ti 
} | 
i 


* * id 
e Reign the e | 


Of- High Tren 


appems even 
in the Time of King Edward the Fourth, in w 


Was then Ni dom 8 and tales for 


ments of Bag ot 's.Caſe, That a Treaſon | 
was King, 70 ing his Death, was puniſhable after Edward = 
i, — 


Sed, 1.3. Is was alſo feed; That al judicial AQs done by ry 
and alſo all Pazdons of Felony and Char- 


the Sixth r 


was allowed to have: beeri due ro 


by Edu the Fourth, before he was actually King, was void, even after 


Sed. 14. 


And the-rr H. Chap. r. it is declared, 7hat al Subjects 
ante to feroe their Prince and Sovereign Lord for the 
the Defence of him and his Land, againſt every Re- 
dinſt 550 4006 and 172 it „ % 
Reuſon and good Confeience, that t or. forfeit any Thing for ſo 
: 4 it is dated That from —— wo Perſons that attend on the 
King for the Time bring, and do lim true and aithful Allegiance in his Wars 
within the Realm or without, ſpall for the feid 1 and tc Dat f 8 err 
be convict of any Offence. = 
Sec. 15. From hence it clearly follows 


I. That every King for the Time being has'a Ri 


billion, Power and 


t reared 
Laws, 1 


to the Þ 
him in his 
againſt evety Power whacſdever. , 
Sees. 16. II. That one out of Poſſeſſion ny & far from having any , 
Right to our Allegiance by Verrue of any other Title which he may ſet 
up againſt the King in Being, chat we are bound by the Duty of our Alle 
giance to reſiſt him. 
Seit. £7; It is true indeed, that afrer the Reſtoration of King Charles 
the Second; ir was reſolved, That all choſe who acted againſt, and kept 


him out of Poſſeſſion, in Obedience to the Powers then in Being, were 


Kel. tas 15. | 


1 Keb. 315. 
1 Keb. 454 


Inſt. 7. 
1 F. 0.7. * 


Traitors, 11 
ged. 18. But it oughe to be conſidered, that it was firſt reſolved by 
the ſame Judges, That King Charles the Second was King de Facto as well 
as de Jure, * his Fachet's Death; and it is apparent, that no other 
Petſon was in Poſſeſtion of any Sovereign Power A to our Laws. 
Seit. 19. However, it it à general unconteſted Rule, That upon the 
Death of a King in actual Poſſeſſion of the Crown, his Heir is a King 


pPichin the A& before his Coronation! for without a King ro execute the 


Laws, Juſtice miſt fail; and cherofore it is a Maxim, Thar the King never 


dies. | 
Se#. no, A tkular King, 


an whe Easbaad of a Queen Reg guant, ſeems 5 


to be within che Words, per i eleutly not wirhin the — of this 


1 M.. IR 
Ch. 1. 

H. P. C. 15. 
3 Inſt. 9. 


Law; and d resverſe, a Queen at; is not within the ſtrict Words, 
and yet the is un oubrediy within the Meaning ; for by the Words, Our 
Lau the King, is moan, any Petiba ityeſted with the Regal Power. 
„Hecht a1. By 1 Will & Mar, Seſſ. 2. Chap. 2. Par. 9. Every Fes 
that Shall be vetinclied to, or lola Communion with, the Church of Rome, or pro. 


{is he Ph Koln, „ * — WII 1 — 1 


—_ 


Chap. hs. | 07 b eb, 1 5 | 27 


budapable to inherit, FA nen the Cu of this Realny; Bec. and by Ger nd l 
fark e th Reals we Alben from theis Ae, Go, e 


LE the Ki Re 688, it is to be obletWWCd. 's 90 Yi d bel. 


hat n ot Princeſs Dowager is any, Why "within the 
view of? "C1039 D111 bee 1190 3 2101161 1. H. F. C 


. That if AY Coils; (dy which word is meant the Wife) of the 3 Inft. 8, 9. 


\ "> * 7 
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'Treaſon thi he ot Sed 
3. That air ce elde, 1785 ak Sb bid Ebb, the Sen ef 2 ; 18. ,. 
een Regnant is included, and ulſo the ſecond Son after the Death of H. f. C. f. 


the firſt, and thap alſo* 1 collateraf Heir pparent, N ; 9.4.0 
1 ſüch liament. $3 Won. * 157 i 9H 257 ity things. * 


And now we are Won to the ſeconct general Branch of this Kind of 
"Hig hb Treaforl, vie. That 


bell 


That concerning tlie evying of War, Gr. and ad- 
10 kx King s Enemies, Ce. in treating hereof 1 ſhall conſider, 
r. What It de aid to amount to à levying of Wat en 
che King. ap 216 20 THER POT nee 43} 5 US/ Sitio tod Oo 
2. What ſhall be ſaid to be an Adherence to the Kihg's Enefifes! 0 
Set. 23. As to the firſt Point! ir'i$'to'be"6Bſetved,” That nor only 
thoſe who direQly rebel againſt the Kitig,” and tale up Arms in 'Srder to 
dethrone him, but alſo in 5 other Cafes, thoſe che in ac violent and 
forcible Mauer withſtand his lawfaf! Aüthority, or endeavour! ebe 
his Government arc fard to levy War agdinft im; and therefore, 

Oy 3 Thoſe thr hold 851 e the King's Forces, 7 es 
ot ogether a. mbets en againſt the King's expreſs Com- Al 
Hand, H been aJjudped' ro levy War ag gainſt him. * who Dd ch 63“ 

join themſelves ro Rebels, &. for fear of Bearh, and retire as 0 as fo. 424. 

_ they dire, ſeem to be g way guilty" of this Offence» . e. 

84, 25. II. Thoſe'alfo who make 4n Infurtection in order 10 Aedteſt 2 0 

a publick Grievance, Whether it be à real or preretided one, and of their 2 And. 5. 

- own Authority attempt wirh fotee”t6 'redrefs it, ate ſaid to levy War fo 75. 

"againſt the King, altho' they have no direct Deſig n" agiinſt-his- Perſon, bn 
inaſmuch as they infolently invade his'Prerogarive, Ty attempting to do 

that by private Authority, which he by publick Juſtice ought ro do, 
which manifeſtly tends to a'downright Rebellion; as where great Num- Moor 627. 
bers by Force attempt to remove certain Perſons fron the King; or to Gro: Ca. 583. 
lay violent Hands on à Privy Counſellor; or to revenge themſelves 8 8 
againſt a Magiſtrate for executing his Office; or to bring down the Price 404. 
of Victuals; or to reform the Law or Religion; or to pal down all. 3 Tat. g. 

| Bawdy-houſes ; or to temove all Incloſures in general, &c. But where a fl. F. C. 14. 

Number of Men riſe to remove à Gricvance to their private Tatereſt, as 50 
do pull down 2 particular Incloſute imtenching Rpob their Sono, ce. 3 And: 66. 
* 1 are only Riorers. | * ry hg 

Seck. 26. In a ipecial Verdict, not only thoſe who are cxpr eſly foubd.7 H.P.C 14. 

10 have been aiding and aſſiſting a rebellious Inſurrection, but perhaps EP 

' alſo thoſe who are'only found tõ have acted in the Execution of the in- 

"tended Violence, or to have attended the principal Offender from the © 
Beginning, tho they de not found to have known the Deſign of the Ri- Kelynge 75, 
ſing, ſhall be adjudged guil oy of High Treaſon/; bur thoſe We ate found 
only to have ſuddenly join'd with them in the Streets, and to have flung Moore 621, 
up their Hats and allowed with them, | ac guiley of no Biester“ Offetice A 
n * moſt. had 
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King or Prince, conſent to an Adulteret, he is vo dels OL, W of "High H. P. C. 12. 
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3Inſt.zo. that any Aſſiſtance given to Aliens in open. Holi again gains oh er 

5 1} 1+ by ſurrendring a Cote. 7 * King's to chem or. ſelliy 
ali. 89,224. 4 

H. P. C. 115. them Arms, e. u this Branch anch; bur ic, 1 ONES 


| d 1 I Cone the King's Death, 


HP.C.13,14. 4 War can not amount to Treaſon unleſs it — actually = F 


Ks 2 „ 0 56: been welpe r to — 1. Vas ge 
Her). 65. Ha may be alled 


ged 
Calls, if the Treaſon be 


hy 3 In N 
i 1 as much as the . $1914 
. (As te che ſecend Point, 5 \ Wha fhall ef- to be an 


the Words 


/toff 14: "Adhexence. to the King's Encmics,. &'c; this as explained 
it appears, 


1 ubſeq vent, Giving Aid and Comfort to them; from whis 


Succouring a Nebel "wg cif —— Realm is e not 
properly an Enemy. and the Statute ike oh 2 . 9W 
ert Act, 


Set, 29. As c the Branch 4 

;Taf, 12,05. for Gare, rhat ſame Overt AR 85 SE 2 BEA 
. of 

| hath been ſome Queſtion concerning 2 ſhall be be, We 70 


of High Treaſon, in compaſſing the 

Overt Act, in treating whereof. I. ſnall conſideer,ſor FW 1 

a „ ee ſuch an 1 n l ie ee 

1 | 3h Whether any Words be ſufficien Rais 8 by alt 

H P. C. 13. |,,.;.Se#,,30., As t the firſt Point it ſeems "bt al Thi 
and dos Perc og wc 19 Gas 

24. ing Letters to incite others d procure it, or; N allembling. People 

in order to take the King imo Fower, and all other ſuch like noto- 

rious Facts, done in purſuance gf g treaſonab Parole againſt the King's 

Perſon, may be Alledged as Wer Acts 0 fung the Appell ing his 

„en it ode: 4 | 

« Kelynge 1 „ . It has al * W That dhe a lien War againſt 

Ene N the King's. Perſon; or the bare h conſulting to levy ſuch War; or meeting 

1 #y 4h together and c conſulting the Means to deſtroy the King and bis Govern- 

1 en ment; or d aſſembling with others and procuring. them to attempt che 

4 And fog. King's Death; or © printing treaſonable Poſitions, as that the King is 

© Kelynge a2, accountable to the People, and that they ought to take the Government 

into their own Hands, gc. or publiſſing a Book. to prove that the King's 

2 Rol. Rep. Government is Antichriſtian and Heretical, cc. may be Alledged , as 


wy 5 


89. 9. _ Overt Acts to prove the Compaſſing the King's Death. 


Seck. 32. As to the ſecond Point, i. Whether any Words are lutz 

SN . cient Overt Acts? it has been holden, That written Words in a Sermon, or 
Rol. Re. 29. other Writing may amount to Overt Acts of compaſſing the King's Death, 
tho' the ſame neither actually were, not ever were intended to be, preach- | 

Cro. Ca. 125. ed or publiſhed; but this Opinion ſeems to be over ſevere; for tho it be 
pw of 2 true, that ſcriberc eſt gere, yet ſurely it cannot with any Propriety 0 
ſal of the ar. ſaid, that to write in ſuch a private Manner eſt aperte agere, and it ſeems 


raiader of Al; rigorous to make that amount to a malicious Deſign againſt the King, 


3 which perhaps was only done by Way of Amuſement or Diverſion. 
S.P.C.> | Sed. 33. Bur the great Queſtion is, Whether Words only ſpoken can 


Kelynge 13. AMOUNT to an Overt Act of compaſſing the King's Death? Which having 
Toft L919. been. queſtioned by ſome great Men, and denied by others, [ Ar not be 

peremptory concetning it. | 
_ Se8.,,34. However it ſeems 2 That. Words ſpoken ap in. u Co- 
tempt and Diſgrace of the King, and not directly ſhewing any Purpoſe 
to rebel, or any Way to hurt bi Perſon, or diſturb his Government, Ag 


Chap! 1 7. Of Bel Th 
thoſe which: charge hith with a perſonal Vice 
rſonal Defect, as Want df 9 770 ed Steatinel ** „ ſhall 9 be ſo 1 Ca. 
Er ſirained as tõ be made: Over Acts of esl is Death. c. | 
Set. 35. Indeed it has been Belden, Tie to affirm that another ht 
High Healon, becauſe ir. tends to dra . 
from-their"Allegiatice,* anct th reate d Mutiny, . but perhaps - a Re. go, 
this may be queſtioned, becauſe 4t*cannot certaimſy appear om. —_—— 
Words) whether the Speaker had Deſignagainſt che King's Perſon ot 
no? However there carbs no Doubt, oe Ane forks Dio di e highly 
niſhable, : as great Miſdemcanors, cen des to taiſe Dbitbrs,” and 
ſturb che Goveruchen tn n th e HAT e on ee noon 
Seck. 36. Alſo the following Words daes dec ach chud ged 3 th 
fon, If King Henry the Eighth! Will not take haet his With: 0 tall nd 
be King, but ſhall die; l the King wilf urreſt me f Trea- * 185. 
ſon 1 will ſtab Hime f Knew that Perkin" Warbeck'was the den a 14 H.8. 1. a. 
Edrard the Fourthy\:bwould«take hits Part"aganilt the Seven th. 
Seck. 33. — the Laws may ffafd in relation to ſuch Rh N Re. 
tional words, 1 cannot ſee any Reaſon why deliberate Word which ſhew Cre. Ca. 125. 
a direct Purpoſe aguinſt the Rig u Lie, as kh 
will kill him, being. poem maruref und adyiledly AT Oh, 
to an Overe Ack b of vompaſſing or magining his B ath, ag it hath been 1 Keb 14: 
often adjudged that they do. N S Wa RAM o 353 3 * Nan n Dir. Th. 6g 
Seck. 38% N Aud ſincd che Contjaſſing or Imagining of che King z Death 2, © xg 
is the Treaſon, and Words be natucal Means e the 3 Mod. 53. 
Toraginatian:of the Eidartf uhyffipuld they dot" be ood Evidences of it 2 f. Precee 
Beſides it has been often adjudg d,i'That falfly to/Charge'a Man with ſpeak» Ca. 118. 
ing Treaſon is actiomable, which cold net Beit no Words Sould Felv. 107, 
amount to Treaſonheus in the atguments of thoſe Caſes it is clearly 0. Ja. 276, 
Holden that they may, and not ſo much! as made a Queſtion- e 406, 413. 
ec. 39. Beſidesit is certain? Tbhar before chte 25 Ed z. Words might Winch b 
amount to Treaſon; and it is a general Rule; Thar in doubtful Caſes khe 1 Bull. 148. 
Reaſon pf the Common Law ought” to govern the Conſtrutctiön bf a Sta- 1 
tute. Alſo there can be no doubt hut Aar he WBO by Comand or Per- 5 * "#3 
ſuaſion induces another to commix a Treaſon is himſelf #'Fraitor ; (for 
without: Queſtion: by ſuch Means he would be deceſſäry to a Felony 3 
and it is an uincontroverted Rule, That whatever will make d Man an he H. P. C. 215. 
ceſſary in Eelony, will make him d Principalin Treaſon,) and Yer he does 
no Act but by Words. 52 107 939991 2390 21 DT 5 1 * 
Sec. 4. 'As ro "Sir Bdward Cate's Argument fibin' 3 H. 7. 14. which 
makes che fling the King's Death; or that of any of his Council, cr. 3 Iaſt. 36. 
by the King's Servants, Felony; from whenee he infers, that in the judgment 
of this Parliament, the Compaſſing the King's Death by bare Words could 
not be Treaſon before; it may be anſwered, That this Argument extends 
as well tothe King's Servants Compaſſing his Death by any otlier Act 
whatever, as to their doing it by bate Words; for all are equally within 
the 3 H. 7. and yer none will conrend, but that the former hath always 
been Tbeaſo. K 20.7369 3435 207 m01 21 
Sec. 41. As to the Argument that Compaſſing che King's Peach by H. P. C. 23. 
| Words cannot amount to Treaſon, within 45 E 4. 3, becauſe many 
late temporary Acts of Parliament have made it Treaſon, which would 
be needleſs. if it were ſo before; it may be anſweted, Thar the principal 
End of thole Statutes was to-make-ir Treaſon to charge the King with 
Hereſy or Schiſm, or Uſurpation, or ro affirm that it was lawful to take 
u P Arms * OP" * the Raman were apt to be guilty of at 


079 | the 


* 
pee & ot 4 Crs: Ku. 0 


a better Title than the King is 
People 


Yelv. 105. 


"=> 


ele, If 1 meet che King ; 332. 


pL 


ſhould not amount 1 7 


Of High Bug Bock 15 


ee e Co 
e ert 0 on Within 25 % ĩ ** 
Seck. 42. Indeed it is, recited in- the Preamble: of 1. Mar. Sell x. 
By 1% the State tc eum King rouſiſts more aſſwettlh in the Love of -the 
whject towards. their Prince, than in the Dread of Laws made with rigorous 
Pains ; and that Laws, made for ib Preſervation, te Commonwealth without 
* great Penalties are mare often ohexed and trpt, than Laws made - with-extream 
Puniſhments, And in ſpecial ſuch Lars ſo made, whereby;not only the Ignorant 
5. al the Lemaed, m Honeſty, ae often; trapped, - yea mam Times for 
ly, without other Fatt or Deed done, 7 — red; and thertapon the | 

pag calls to remembrance, that many, 4s well honourable : Perſons; as others of 
good Repmiation, had then. ck; late, "Uni Words anl,- without other. Opinion, 
725 4A, or 72 ) f) fafered Pam 4 D 00 expreſſes her Pleaſure, thut the Ser 

N werity | if extrearn; dang 


Fa 7.4 Laws | ſhall be aboliſbed 
1 And, t g the enactiug = Chani, 7 —— wone Aci or 
Hence, by Ad of Parliament, er Statute made . Petit Treaſan, or 
1 Miſprifion 4. 777575 1 þ Wards, - Writing, Cyplrring, /\ Deeds, or otherwiſe 
A mwhatſaever,, ſha Le len, ho A, deemed, ar adjndged to he Hig h Treaſon, Pein 
217 Lo, on, or, Miſ fron of Js 475 but only. juch t be waged — efſed to be 
| Treaſon, Petit Treaſon, 17 % prifion of * = Ed. 3 „Nor ht Pain: 
, Death, 1 5 2 or Forfeiture, 72515 . —— doing 
any T1 reaſon, &c. other than ſuch as by t + ſaid — of 25 4. 3. le er. 
Auained; 17 7 Statute fine. the. ſaid . Trag Ed. 3- 1 . n 
ion to. the coptrary in any m ſe nat mit h it 99 bio bee 
Secb. 43. And it muſt be gonſe That chis — dM Facie 
| ſcews very much to fayqur. the Opinion, That no Words whatſoever can 
of themſelyes amount ro Overt Acts of High Tucaſon, inaſmuch as one 
of the principal Miſchieſs intended to be redreſſed by it ſeems to be, 
that Men had often ſuffered; as Traitors | for: nt yet the Force 
of this Objection will be very much leſſened, if we |conlider; chat the 
prin 571 8 of. the ſaid, Statute of 1 Mer. ſeems to be, to make the 
25 Ed: z. according to the Intention of the Makers of dt, the only 
Standard of 7 and to aboliſh! all ſubſequent Statutes which had 
made any Oſſfences Treaſon, which were not contained in the ſaid Sta- 
tute of 25 Ed. 3. but no Way to extenuate the Crimes mentioned in 
25 Ed 3. ot to take away the Fotce of any natural Expoſition thereof „ 
for the bed Part of the Preamble complains of ſuch Laws as not only in- 
flicted Puniſhments over ſevere for the Crimes intended to be reſtrained 
by them, bur were alſo penned in ſuch a Manner as to be often. apt ro 
entrap the wiſeſt by bare Words 3 but ſurely this can no Way be appli- 
hu: tg to 25 Ed. 3. 1 as no Puniſnments can be urs extream 
for the Crimes therein reftrained, and there can be no danger ſtom that 
Statute of any Man's being puniſhed for unwary or innocent Words, in- 
almuch as there is no Colour to lay,, chat any. Words, as ſuch, are pu- 
niſhed within that Statute, but only che moſt wicked Imagination of the 
Heart, which may be ſometimes proved by the Exidence of Words: Aud 
it farther appears from the next Part of the Preamble of the ſaid Statute 
of 1 Mar. that it has an Eye only to ſuch Statutes as are above mention- 
ed, inaſmuch as it complains, of Perſons having ſuſſered ſnameſul Deaths 
or Words only, without other Opinion, Face. or Deed, which is very 
applicable to thoſe many Statutes in the Time of H. 8. as 26 H. 8. 13. 
and 35 H. S. 3. and ſome, others, which made bare Words High Trea · 
ſon, many of which were ſo fat from purporting a Deſign againſt che 
e J Like, . they were ſcarce otherwiſe: Criminal chan as they were 


owe 


. : ; YG bo : | | - - 
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Chap. 17. Ne „ 4, 
prohibited by thoſe Statutes ; bur. ſuxely. this can have no Relation to 
25 Ed. 3. either in puniſhing a Man 1 ſuch Imaginations of the, eart 
as are moſt. perverſly wicked, or in ſaffering thoſe Imaginatiops to be 
proved upon him from his own Mouth. Allo it is farther remarkable, That 
the enacting Clauſe reſtrains only ſuch Offences as are made High Trea- 
ſon by Statutes ſubſequent to 25 Ed. 3. from being adjudged High Trea-. 
ſon by Words, Writing, Cyphering * and ſeems to leave the Offences 
| 3 in the ſaid Statute to the ſame, Conſſtuction which they had 

Ore. | oo N + 
Sect. 44. As to the Authority of Sir Edward Coke in his third Inſti- 31-ﬆ. 14,140. 
tutes it is the leſs to be regarded, becauſe he himſelf was clearly of ano- Ko Re. 18. 

ther Opinion when he was Chief Juſtice. „„ 

Sect. 45. Neither does it appear to me, That my Lord Chief Juſtice 
Hale was at all of this Opinion; for though in the latter Edition of 
his Treatiſe of the Pleas of the Crown, it be ſaid, That compaſſing by bare 
Words, is not an Overt Act, &c. yet in the firſt Edition publiſhed in 
the Vear 1678. it is twice ſaid, That it hath been adjudged that Words g1;p;;;,Q 
are an Overt Act. 5 VVV 

Sect. 46. The ſecond kind of High Treaſon concerning the King's 
Office in the Adminiſtration of Juſtice is expreſſed in the Words fol low- 
ing: If a Man ſlay the Chancellor, Treaſurer, or the King's Juſtices of the one 
Bench or the other, Fuſtices in Eyre, or Juſtices of Aſſize, and all other Juſtices 
aſigned to hear and determine, being in their Places doing their Office. 

Sed. 47: It hath been holden, That this Part of the Stature ſha!l not H. P. C. 
be extended by Equity, to any other high Officers of State beſides theſe ; Inf. 18,38. 
expreſly named, nor even to theſe when they are not in actual Execution 
of their Offices, nor to any Attempt to kill them, nor even to the actual 
wounding of them, unleſs Death enſue. See the next Chapter © 

Sed, 48. The third Kind of High Treaſon relating to the King's Seal, ; ron. 15. 
is ſaid to have been High Treaſon at the Common Law, and is expreſſed S. F. C. 2, 3. 
in ” following Words, And if a Man connterfeit the King's Great or Privy 
„ . Pp, „ 1 
Sed. 49. It hath been holden, That theſe Words extend to the Wy. 18. 
Aiders and Conſcnters to ſuch Counterfeiting, as well as to the Actors. 

Sect. 50. But not to an Intent or Compaſſing to do it, if it be not 1 1 
actually done. | 5 * F. C. 18. 

Seck. 51, Nor to the fixing of the Great Seal to a Patent without a J i 15. 
Warrant for ſo doing. . n 

Seck. 52. Nor to the razing of the Name of one Manor out of a c. 59. f 225. 
Patent, and putting in that of another, nor to any artificial removing of 
the true Writing, and adding Matter altogether new: Nor, by the bet- * 0h 
ter Opinion, to the taking off the Wax impreſſed with, the Great Seal 1. Co. 15, 


| : * zb 2 | e 16, 17. 
from a true Patent, and fixing it to a Writing purporting a Grant from th . 


King. * | PAST L303 $: Reb. 94. 
Seck. 53. b Nor to the counterfeiting of the Sign Manual, or Privy Bro. Treaſ 3. 
Signet, but this is made High Treaſon by 1 Mar. 6. I ah * AY 


Seck. 44. The fourth kind of High Treaſon concerning the Coin, is 2 H. 4 25. 
expreſſed in theſe Words, If 4 Man counterfeits the King's Money, and if a . C. 8 
Man bring falſe Maney into this Realm, counterfeit to the Money of England 8 


Letter B. 


as the Mon j called Luſhburgh, or other like to the ſaid Money of England, 


7 D Ro.Re.50, 
in aceit of | our 64 


knowing the Money to be falſe, to merchanaizt or mate Payment, 
ſaid Lord the King and his People. Na 
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In treating hetcof 'hall'eonfider, © + 0 7 ng 
c Branch relating to the counterfeiting of the King's Money. 


1 \ 
On "$4 #7 an 10 14 1 \ SA ö . 
2. That concerning the bringing of falſe Money into the Realm, G. 


Ila treating of the firſt Branch I ſhall ſhew, OO oe 
, Whar Degree of counterfeiting Money will amount to High 
Treafon.. Y "ls Ry Ts Ws. | * 1 4 3 4 9 ; | Lg 4 


2 What ſhalt be ſaid to be the King's Money within this At. 
No. Tree. Seck 55. As to the Point of counterfeiting, it is ſaid, That thoſe who 
Il p C. 20. coin Money without the King's Authority, are guilty of High Treaſon 
; laſt. 16. within this Act, whether they utter it or not; and that thoſe who have 
1 8092 5117. the King's Authority to coin Money, are guilty of High Treaſon if they 
; H.7. 10. make it of baſer Alloy than they ought ; and that thoſe alſo are guilty 
2 Inſt. 375. of the ſame Crime, who receive and comfort one who is known by them 
3 I-ſt. 17. to be guilty thereof; but that Clippers, &c. are not within this Stature. 
885 dog | Seal 56. But it ſeems, That thoſe who barely utter falſe Money made 
Contes Dyer. Within the Realin, knowing it to be falſe, are neither guilty of High 
Trcaſon, nor of a Miſpriſion thereof, but only of a high Miſpriſion: Yer 


296. | 
e by 8. & 9 Will. 3. 26. they are in ſome Caſes made guilty of Felony, 


3 H.7. 10: b. MH. 1 
II. P. C. 156. for Which lee the next Chapter. 


3-0 Tice. Seck. 57. As to the ſecond Point, 27. What ſhall be ſaid to be the 
7 King's Money? It ſeems, That ſuch only as is coined by the King's Au- 
3 Inſt. 577. rhortty cither in Gold or Silver within the Realm, and conſequently not 

1 braſs Farthings, Cc. ſhall come under this Denomination. {UNE 
Dit. ca. 89g. Seck. 58. But the Miſchicfs intended to be remedied by this Statute, 
| having been found by Experience not to have been ſufficiently redreſſed 
by it as thus reſtrained, the ſame have been farther provided for by ſub- 

ſequent Statutes. Per mac Ne 
Sect. 59. For by 1 M. Seſſ. 2. Ca. 6. Thoſe who forge any Foreign Coin of 
Geld or Silver, which ſhall be currant by Conſent of the King (ball be guilty 

of | Hizh 7. reaſon. | ET 5 

Seck. 60. And by 14. El. 3. Thoſe who forge Money not currant, &e. 

their Aiders and Abetters are guilty of Miſpriſion of Treaſon. 52 

Seck. 61. By 5 EL 11. Whoever ſhall waſh. clip, round or file, And by 

18 El. x. Whoever ſhal impair, diminiſh, falfify,” ſcale or lighten, for Lucre 

or Gain, the proper Money of this Realm, or that of other Realms made cur- 

rant by Proclamation, ſhall be deemed as an Offender in Treaſon, and forfeit all 

his Chattels abſolutely, and his Hereditaments for Life, but without Corruption 
of Blood or Loſs of Dower. 5 ee 

Seck. 62. By 8 & 9 V. z. 25 made perpetual by 7 Anne 25. Whoever 
ſhall knowingly make or mend, or begin to mate or mend, buy, ſel, or have in 
his Poſſeſſion any, Mould or Preſs for coining; or convey ſuch Inſtruments -out 
„f the King's Mint, or mark on the Eages any Coin currant, or counterfeit or co- 
lour or gild any Coin reſembling the currant Coin of this Kingdom, or any round 
© Blanks of baſe Metal, &c. ſhall be guilty of High Treaſon, but without Corrup- 
tion of Blood or Lifs of Dower ; And by 7 Anne 25. The Proſecution for ſuch 
making, &c. may.be at any Time within fix Months. Se $534 © td, UG 
Seck. 63. And by Par. 5. Such Inſtruments may be ſeized by any Perſon, 
aud brought befere. a Juſtice of Feace, in Order to be produced in Evidence at 
the Trial of ſuch Offenders ; and after they ſhall be fo produced, they ſhall be defaced 
ad deftroyed ; and all falſe Money which ſhall be ſo produced ſhall be cut in Pieces. 
Seck. 64. By 6 & 7 Will. z. 17. Whoever ſhall apprehend a Coiner or 
Clipper, &c. and proſecute him to Conviction, ſhall receive of the Sheriff forty 
Pounds, &c. And he who being guilh himſelf” ſhall diſcover two or three more, 

| ſhall have a Pardon. 77 SS. OE bs LF 
| Sent 5 | Ss Oey. | 


Chap. 1. of High Techn 
As to the ſecond Branch concerning the brioging falſe Money into the 
Realm the following Particulars are obſervable. 9122 

_ Sect. 65. I. That the Money ſo brought. muſt be countetfeited accord- 

ing to 

It is mad High' Treaſon to bring into the Realm Money counterfeited actording. 
70 hos Saale of foreign Coin rant lere, to 150 W Jo ee . 
wit TE > 

p 1.4 6b. II. Thar it muſt, be. brought V. one who knows it to be 

Mesa 0 
Seck. 67. W. That it muſt be brought from gforeigy . and not 

from| Treland, or other Place ſubject to the Crown of England; for though 
to 1 Purpoſes they be diſtin& from the Realm of England, and conſe- 
quently Money brought from thence may within. the Letter of the Sta- 3H. 2. 10. 
tute be ſaid to be brought into the Realm; yet inaſmuch as the counter- * 1 
feiting is puniſhable there by the Laws of our King as much as in Eng- E. F. C 12. 
land, the bringing Money from ſuch Places has been conſttued to be no Bro. Treat: 
more within the Act than if they were actually. in England. ng Del.89.f.52 . 
Sect. 68. IV. That the bare uttering of ſuch: Money, here by one / 
who brought it not over, is not within this Branch; but by Force of an 3 Inf. 18. 
ancient Statute, if falſe Money be found in the Hands of a ſuſpicious H. FP. C. ar, 
Perſon, he may be arreſted till he have found his Warrant. 
Sect. 69. That it is nor neceſſary that ſuch falſe Money be actually 
paid away or merchandized withal, for the Words are to merchandize _ 
or make Fay ment, &c. which only import an Intention to do ſo, and 
are fully ſatisfied whether the Act intended be performed or not: But 
Quere, becauſe both Coke and Hale ſeem to hold otberwiſe; however it is 3 Iost. 18. 
clear, that bringing over Money counterſeited according to the Similitude K. F. C. ai. 
of foreigu Coin is Treaſon within 1 & 2 Phil e Mar. 11. 
Sect. 70. Allo in the ſaid Statute of 25 Ed. z. there is this Clauſe, 
And becauſe that many. other like Caſes of  Trea on may happen in Time to come, 
which a Man cannot think nor declare at this preſent Time, it is accorded, That if 
any other. Caſe, ſuppoſed Treaſon, 'which is not above ſpecified, doth happen before 
any Fuſtices, the Fuſtices [hall tarry wit hout any going to Judgment 7 the Treas 
ſon, till the Cauſe. be ſhewed. and declared before the King and has Parliament, 
whether it ought to be judged Tree ſon or other Felo m. 
+ Sed, 71. By. Virtue of this Clauſe, many Offences. which ate not 
High Treaſon wirhin this Statute, as the Murther of an Ambaſſador, &c. 
were declared by the Parliament to be High Treaſon, but theſe. and all 3 Ift.s. 
other ſuch like Declarations are made void by 1 Mar. 1. And it ſeems C. 16. 
that the Parliament have no ſuch Power at this Day by Virtue of the ſaid 
Clauſe, inaſmuch as the ſaid Statute of x Mar; expreſly enacts, That no 
Offence. Pl be deemed High Treaſon, but only ſuch as is declared and. expreſſed to 
be ſa by 46 Ed 3. and cakes no Notice of the ſaid Clauſe relating to the 
Parliament. N oy 
And now we are COMA ro Qlbnces which have. been ds High Trea- 
ſon ſince che ſaid ane of. 1 Aar. and in ating, of _— we ſhall. 
conſider, Renn 0 $A 1 E TIO 
1 Offences i in 8 or Garin * power of the Pope. 

2. Offences againſt» the roteſtant Succeſſn n 
3. Oſſence of liſting Men without the King's Lieace. : 
And-'firſt, Offences in upholding en the Power of the Pope, 

ſeem reducible to the following Hoeq 42" {16rd warn?) 

1 Extolling /thePope's Power. t. 2A i vie 
2. Putting in Ure Popith, Bulls. 62 Bo Sued; d 0  .q 
3. Perverting _ or being perverted to open. Lei e RE: 
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j Similicude of Engliſh, Money: But. by 1 K 2. Phil C Mar. Li. . K an 
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4. Receiving Popiſhi Orders 
nor ſubmining, os... eee ut wel dh 6 
Seoeck. 72. And firſt, The Offence of extolling the Pope's Power is 
made High Treaſon by 5 El. 1. Par. 2 & 10. by which it is enacted, 
That if any Perſon within ibe (Queen's Dominions, ſhall by Writing,” Cyphering, 
Preaching or Teaching, Deed or AG, adviſedly and wittingly hold or ſtand with, 
extol or ſet forth, maintain vr defend; the Furiſdition of the Biſhop of Rome, 
heretofore claimed in this Realm, or by any Speech, open Deed or AF, willingly 
or adviſedly attribute any” ſuch Authority to the See of Rome, he ſhall be guilty 
F a Præmunire by the firſ' Offence, 7 High Treaſon by the ſecond, but without 
Corruption of Blood vr Loſs of: Dower, r. 
© Ge@. 73. It has been holden, That he who knowing the Effect of a 
Dyer sa. Book writtet beyond Sea, brings it over and ſecretly tells it; and alſo, 
That he who hearing the Contents thereof commends it; and alſo, That 
he who knowing its Contents, ſecretly conveys it to a Friend with an 
| Intent to pervert him, is in Danger of the Statute ; and it has been 
; reſolved, That he who having read the Book does afcerwards in diſeourſ- 
ing of it, allow it to be good; and alſo, I hat whoever writes or prints 
ſuch a Book, and aſter publiſhes it, is clearly guilty: But it is ſaid, 
That he who having heard of the Contents, barely buys and reads the 
Book, is not within the Statut. . 
Sav. 46 Pl g. Seck. 74. It has alſo been holden, That if one who is convicted and 
condemned for an Oſſence of this Nature, being aſterwards demanded 
by the Judges, Whether he be ſtill of the ſame Opinion? anſwer, That 
he is, he is guilty of High Treaſon, as having adviſedly maintained 
the Pope's Power a ſecond I imme. SI. 26. 
SeF. 75. The ſecond Offence of this kind, viz. That of putting 
in Ure a Popiſh Bull, is made High "Treaſon by 13 El. 2. Par. 2 & 3. By 
which it is enacted, That if any within the Queen's Dominions ſhall put in Ure, 
any Bull or Inſtrument of Abſolution or Reconciliation obtained from the See of 
Rome; or ſhall take upon him by Colour thereof to abſolve or reconcile any Per- 
ſon; or to grant or promiſe any Abſolution or Reconciliation ; or ſball willingly 
receive an) ſach Abſolution or Reconciliation, or ſhall obtain from the See 
cf Rome any Bull or Writing whatſorver, or publiſh» or any Ways put the 
ſame in Ure, ht is guilty of High Treaſon. And by Par. 4. Acceſſaries after 
the Offence incur a Premunire. And by Par. 5, 6. Thoſe who within fix Weeks 
diſcloſe not an Offer of ſuch, Bulls, &c. to ſome Privy Counſellor, &c. are guilty 
f a Miſprifion of Treaſon. © 55 St] Tae! Is 3902-44, 
Seck. 76. The third Offence of this kind, vis. That of perverting 
others, or being perverted to Popery, is made High Treaſon by 23 El. 1. 
Par. 2. & 3 Fac. 1. 4. Par. 22, 23. by which it is enacted, 7 hat if any one 
ſhall pretend to have Power, or ' (hall put in Practice to withdraw a Subject from 
his natural Obedience to the King, or to withdraw them for that Intent to the Ro- 
miſh Religion, or to move to promiſe any Obedience to any foreign Power, or to 
do any Overt AF to that Intent, or to reconcile one to the See of Rome; and if 
any Perſon ſhall by any Means be willingly withdrawn, or promiſe Obedience as 
aforeſaid, he is guilty of High Treaſon. bene r 
See Cawley Sect 77. But by 3 E. 1. 4. Par. 24. If | any Perſon who is reconciled to 
187. the See of Rome beyond the Seas return into the Realm and ſubmit himſelf, &c. 
and take the Oaths within fix Days after his Return, he is excuſed, gp 
Seck. 78. It ſeemeth that the bare pretending to ſuch a Power, without 
any farther Act in endeavouring to perſwade Perlons from their Allegiance, 
Sa vil. 3. PU. or the bare endeavouring ſo to perſwade them, without any Pretence of 
ſuch a Power, is High Treaſon within theſe Acts. S cck. 79. 


x Education in Popiſh Seminaries, and 
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” ' See, 59. 


Popiſh” Ordets ot Edueatiam che is made High Treaſon by 27 El. 2. 
Par. 3. by which it is enacted,” Thar if iel born in the Queen's, 


by | any ' Eccleftaſti 
Dominions, "and "ordained or profeſſe by Popiſh Authority; ſball remain in. the 
Queen's Domitiions,' or come from beyond Sea, and nat ſubmit to 
Juſtice of Peace within three Days, and take the Oatha, & he ſhall be guilty: 
of High Treaſon.” GO BY YN: een ee AN, DItg!9: | wv. nigh 180 
Seck. 80. And by Par. 5. If any Subjet# not being an Eccleffaſtict, ſhall 
not return" from & Popiſh Seminary mithin fix Months after 4 Proclamation. to that 
Purpoſe in London, and | ſubmit, &. within tio Days, he - ſhall be guilty of 
High Treaſon, whenever he ſhall othermiſe return. oo . 
Sec. 81. And by Par. 13. H any Subje@ ſhall know that any. S 
is within the Realm, and not diſcover him to ſome Fuſtice of Peace, &c. with - 
in twelve Days, be ſhall be fined and impriſoned at the Queen's Will; and if any 
Juſtice of Peace, &c. to whom ſuch Matter ſhall be diſcovered, ſhall not give 
Information to ſome of the Privy Council, &c. within twenty-eight Days, he 
ſhall forfeit two hundred Mars. a +173 
In the Conſtruction of this Statute ic hath been reſolved, 
Sect, da. I. That in an Indictment grounded on this Statute againſt 


be alledged, That he was born in the Realm, &c. and alſo that he was 
ordained; &. by Authority challenged or. pretended. from the See of 
Rome; bur that there is no need to ſhew in what Place in particular he 
was born, or whether he were ordained within the Realm or beyond 
Sec. 83. II. That one in Popiſh Orders, being in a Ship in Order to go 
to Ireland, and driven by a Storm into England, and immediately appre- 
hended, is not guilty of High Treaſon within this Act; for his Deſigu of 
going to freland was prevented, & nil efficit conatus, nifi ſequatur eſſectus; 
and he was forced into England by the Act of God, and againſt his Will; 
neither can he be ſaid to remain here within the. Intent of the Statute, 
becauſe he was compelled to it by Reaſon of the Proſecution 
Seck. 84. The fifth Offence of this Nature, viz. That of refuſing a 
ſecond Tender of the Oaths, is made High Treaſon, by F El. 1. Par. 1 r, 
12 & 20. by which it is enacted, That 2 Perſon who [hall have a Charge, 
Care, or Office in the Church, or an Office or Miniſtry in an Eccleſtaſtical Court, 
or if any Perſon who ſhall will/ully refuſe to obſerve the Rites of the Church 7 
England, after having been admoniſhed by the Ordinary, &c. ar that ſhall ſay 
or hear private Maſs, &c. - ſhall refuſe 4 ſecond Tender ; of the Oaths, he ſhall 
be guilty of High Treaſon, but without Corruption of - Blood. Vid. infra Ch. 19. 
Se. 85. Secondly, Offences againſt the Proteſtant Succeſſion made 
High Treaſon are twofold: © + et Mk is: od 
I. Denying the Power of the Parliament to limit the Succeſſion. of the 


Crown, which is made High Treaſon, by 4 June 8. Par. 1.2. and 6 Anne 1, 
Par. 1, 2. whereby it is enacted, That whoever. ſhall . adviſealy 


and direckiy by Writing or Printing declare, maintain and affirm, That the pre- 
tended Prince of Wales, or any other, hath any Right or Title to the Comm, other- 
wiſe than according 10 1 W. & M. ch. 2. or 12 V. 3. ch. 2. or that the Kings 


of this Realm, by the Authority of Parliament, are not able to male Laws to limis 


and bind the Crown to the Deſcent and Government: tore. hat be guilty of High 
Treaſon, and that thoſe that maliciouſly and direckly affirm the ſame ty Preaching, | 
Teaching or adviſed peaking, ſball be gvilty of a Prathunire. 


* 2 bs. 


The fourth Oſſence of this kind, vi. That of teceiving 
q 


Poph. 93. 
a Prieſt” remaining here beyond the Time limited by the Statuce, ic muſt 


Raym, 377. 
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Ob of Obedience, ſball ſuffe 


—_— 8. As de Rock n inſt 
againſt his Council, — — by 
4. t 3. That if. um "ſworn Servant in the' —— the. 
td under the State of a Lord, make any Confe $" 


Imagination with any Perſon 10 deſtrin ar murther th 


[be 


Fel. £540; 65 1109 Wiſer yo berief 
| SH. 9. 9. And ir is aber ended by g 2 That if " any Perſm | 
attempt to kill, aſſault; ffriłe ar mum any Privy Counſellor in Exccati 45 
Office, he ſhall er as 4 Felon without Clegg. | 
Sed 10. As to the Third Offence 1 this kind (is.) That of * 
ſing beyond Sea to ſetve a foreign Prince, it is enacted by 3 Fac. I. 4. 
Par. 18, 19, 20, 21. 7hat every Subject, who ſhall go ont of the Reulns to ſerve 
any foreign Prince or State, or (bal Paſs oer the Seas,” and there voluntarily 
ſerve any ſuch foreign Prince or State, not ' having bf ti his going taken the 
n yrs a 20 that if 4 1 7 * 
on of higher Degree, or any Perſon who hath borm any Office or Charge in 

4 þ ſhall g N of the Realm to ſerve' ſuch foreign Prince, — 
being bound with two Surctics in a Bond, conditioned that he ſhall not be recon- 
ciled to the Ste of None, nor enter into any Conſpiracy againf the Ki ing, be ſhal | 
be a Felon. 

Sed, x1. Note, That by 1. wilt Mar. Sel r. Chap. 8. chis Oath 
of Obedience is taken Sw, and the new Oaths of Allegiance and Su- 
premacy enjoined in the Room thereof. 

Seck. 12. As to the fourth Offence of this kind, viz. That of im- 
bezilling the King's Armour, it is enacted by 31 EL 4. That if any Perſon, 
h eving the Charge or Cuſtody of the King's Armour, Ordnance, or Munition, &c. 
or of any Vittuals provided for the victualling of any; Soldiers or Mariners, &c. 
ſhall for Lucre and Gain, or wittingly, abuſed, and and of NO to hinder or 
impeach the King's Service, imbexil, purloin, or any of the ſame 
Armour, &c. to the Value of twenty Sbillings, he "he. flat it be judged guilty of 
Felo 

See 3. But ſuch Offender muſt be proſcemted within the Tear next after 


the Offence done; neither ſhall he forfeit his Hereditaments any longer than 


during his Life ; wor ſhall his Blood be corrupted, or his Wife loſe her Dower. 
$2. I4. Advd ro the fifth Offence of ha Kind, wiz. That of relieving. a 
Popiſh Prieſt, it is enacted by 2.7 El. 2. Par. 4.7; hat whoever ſhall wittingly and 
willingly receive, relieve, comfort, aid or maintain any Jeſuit, Seminary, or other 
Popiſh Prieſt, &c. being at Liberty or out of Hold, knowing him to be ſuch 4 


Feſuit, kee. 0 85 for Ju 51 be nee 4 Felon without Baut of Gy 


0 e. NIX. 
a Of Premunire. 


Ffences more immediatel Wah the King, not ital, comergene- 
Off rally under the Titles of Præmunire, Mi 5 


In "08 of Premunire I ſhall conſider, 


- What Offences come under this Notion. 


. How they are puniſhed. 
I 


Hiſpriſion, and 9 


* * - Y * 
mx ” 7 K 
- 4 a 
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ae ent, Offences coming under the Notion of Premunire, ſeem to 
be reducible to, che following general Heads; OO 


SYKES NA Aar! e | oh 
1. Offences againſt the Prerogative of the Crown. 


, 


4. Oſfences againſt the Authority of the King and Parlia 
Thoſe of the firſt kind ſeem to come under the following Particulars; | 
\ 3. Making Uſe of Papal is. 


F A 
: 
1 * 
F $» 
$ . 
” 


% 


2. Derogating from the King's Common Law Courts. 


3. Appealing to Rome from any of the King's Courts. 
4. Exerciſing the juriſdiction of a Suffragan ng the Appointment 
of the Biſhop of the Dioceſe. nnn HAT FOO BY 1 
5- Refuſing to elect or conſecrate the Perſon nominated by the King to 
on. Biſhoprick. | F - wi; een 
6. Maintaining the Pope's Power. | 
7. Bringing in Agnus Det, 3 
8. Contributing to the Maintenance of a Popiſh Seminary. 
9. Refuſing the Oaths. * | 
Sed. 1. But inaſmuch as theſe Offences depend chiefly upon Statutes ; 
made for the Preſervation of the Sovereignty of the Crown from the In- 
croachments of the See of Rome, I ſhall, in order to ſhew the Reaſonable- 
neſs of theſe Laws, take a ſhort View of thoſe Uſurpations which made | 
them neceſſary, or RE eek en Davis gg. en. 


Se. 2. lt is the general Opinion, That Chriſtianity was firſt planted Selden's Je. - 
in this Iſland by ſome of the Eaſtern Church, which is very probable, — rvagth 
from the ancient Britains obſerving Eafter always on the fourteenth Day Os 
of the Month, according to the Cuſtom of the Faſt, ' ©  Smndch. 6 

Seck. 3. But the Saxons being converted about the Year 600. by Per- 27 22 26 
ſons Ale A Hows, oh wholly 1 4 J Us 3 15 w_ 25 $7, 59. 
not be expected that ſuch an Q unity of enlarging the Juriſdiction of e 
that See ſhould wholly be ne ecded. 4 BE ee ane apr " 

Se. 19. And yet Saunders, in his Attempt to anſwer Sir Edward RAI. 
Coke's fifth Report concerning the King's Eccleſiaſtical Authority, is % . 
ſcarce able to produce any Inſtances of the Papal Power in this Kingdom Sclden's Ja- 
before the Norman Conqueſt. Indeed he tells us, That four or five Per- — 
ſons were made Biſhops by the Pope at the firſt Converſion, but offers not 7 | 
any Example thereof between the Year 669, and the Conqueſt ; and it is N . 
certain, That all Biſhopricks were then conferred by the King's Delivery 37, 3a, 50, 
of a Ring and a Paſtoral Staff. r pol IE 1.0 ous 

Seck. F. I Neither is he able to produce any Inſtance, that looks like 3% 35» 57- 
an Appeal to Rome before the Conqueſt, except in the Cale of two Bi- from Page 241 
ſhops, and he is forced to own, That even one of theſe Biſhops was . Ja 
depoſed by two Kings, and could get no Relief againſt either of them, nu, At xg 
notwithſtanding the Pope's utmoſt Application in his Fayounr. © © rumgg,67,68. 
Seer. 6. Nor can he ſhew more than four or five luſtances of Exemp- g, und. ch. 6. 
tions frem ordinary Juriſdiction, granted or confirmed by Popes to Reli- from Par. 37 | 
gious Houſes in thoſe Days, which plainly ſhews that his Concurrence H „, 4 
was not thought neceſſary ; and ir appears, That our ancient Kings, of 2 xa. 3. co. 
their own Authority, exempted ſome Abbeys from Epiſcopal Juriſdiction; 8 3 
and it hath always been a received Rule, even in the Times of Popery, p. N. B 44.9. 
That the Chancellor ſhall viſit a Church of the King's Foundation, not- 27 r 
withſtanding it be not ſpecially exempdell. 8 „ e . 
| a 5 1 | O | | Sk. 7. 230, 131. 
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Davis 8g, . 7. But the Pope havil favouted and ſupported Willie: . | 
in his Invaſion of the Kingdom, took that Opportunity of enlarging'his 
T... Kiog's Reign began 0 end. hs Lepares hi 
.. 2Rol.Re.103, ther; and... prevailed at firſt, with Henr | rhe | rſt, ; and afterwards with 
* O 5 [ang King Fey. © give up yg e of . a e 2s - 
nus Anglo. King Stephen, gained the Prerogative of Appeals; an 3 Time o 
WG. a de ren. pee at Clerks from i Selle Foce 0 alen, 
. Sect. 8. Indeed this King did at firſt ſtrenuouſly withſtand theſe In- 
Selden's. Epi- novations, and aholiſhed moſt of them by the Conſtitutions of Elarendoy : 
nomis, bes. Bur upon the Death, of , Beck, Who for having violently Sppoſed the 
av. Rep.91. _.. re 3-71 W7 Nr . 
King, was ſiaig by ſome of his Setvants, the Pope ot lack zu Advan- 
tage ovet the King, that he was never after able cl ectuall to exetute 
FOE TAN OR FI OS m «7‚—§;‚—‚—Ü§ͤꝙg gon Feng 
Seat. 9. And not long aſtet this, by a genetal Excommuflication of 
the King, and People, for ſeveral Years, becauſe, they woetd"nor® ſuffer 
an Archbiſhop to be impoſed upon them, _ John was teduted to ſuch 
Straits, that he was obliged to ſurrender his Kingdoms to che Pope, and 
to receive them again, to hold of him for the Renr of « Thouſand Marks 
S:&. 10. And in the following Reign of Henn the third, partly from 
2 Inſt. 584. the Profits of out beſt Church Benefices, which were pengrally given to 
| Lalians, and others reſiding at the Court of Rome, and Peay from the 
Dav. 95. Taxes impoſed by the Pope, there went yearly out off che Kingdom 
| Seventy thouſand Pounds Sterling. _— . - : ; | ww | 9 : "_ $0735: 
„Soe. 11. The Nation being under this Neceffity, was obliged to prp- 
vide for the Prerogative of the Prince and the Liberties of the People, 
z Inſt. 390 by many ſtrict Laws. And in the Reign of Edward the firſt, Religious 
Houſes wete prohibited, under high Penalties, to ſend any Thing to their 
* Superiors beyond Seas; and* it Was declared by Parliament, That the 
Pope's taking upon him to diſpoſe of Exgliſt Benefices to Aliens was 
an lacroachment not to be enduted; and ſoon after, theſe Grievances 
produced thoſe more ſeyere Laws againſt the aboye mentioned Offences of 
this Nature, the Particulars whereof are before ſet fortimn. 
Sect. 12. And firſt the Offence of making uſe of Papal Bulls is made 
a Premunire by many ancient as well as larer Starutes ; for it is enacted 
See Rege, by 25 Ed 3. called the Statute of Proviſors, 7 hat whoever ball by a Papdl 
64.2. 1 » Proviſion diſturb any Patron to preſent to 4 Benefice, & c. ſhall be fined and im- 
3 Inſt. 127. priſoned till he make full Renunciation, &c. And it is farther enacted by 
25 Ed. 3. Stat. 5. Chap. 22. That i any one purchaſe a Proviſion of an Abbey 
or Priory, he ſhall be out of the King's protection. And by 38 Ed. 3.0 
12 R.2.15. C 13R. 2. Stat. 2. Chap. 2. That whoever ſhall accept a Be- 
©” meſice roman to 25 Ed., 3. ſhall be baniſhed. And by 13 R. a. Stat. 2. 
Chap, 3, That whoever ſball bring a Sentence of Excommunitation againſt an 
© Perſon, for executing the ſaid Statute of 25 Ed. 3. ſhall ſuffer Pain of "Life an 
Member. And by 16 R. 2. 5. That whoever fhall purchaſe or purſue, or Cauſe 
to be purchaſed or purſued, in the Court of Rome or elſewhere,” any '[ranſlations, 
Proceſſes; Sentences of  Excommunication, Bulls, Inſtruments or ot her Things con- 
trary to the Tenor of that Statute, which touch the King, againſt him, his Crown, 
bis Regality and his Realm, or bring them within this Re alm, or teceive them, 
c. hall be out 72 the King's Protection, and their Lands and Tenements, Goods 
aud Chattels forfeited to the King. And by 2 H. 4. 3. That whitver ſhall pur. 
%% of Exemption from ordinery Obeliete' ani b 
20. 4. 4. L bat whotver ſhall put in Execution Bulls purchaſed® by BC of 
bf ..Y IT Order of Ciſteaux to be di charged of Tithes, ſhall incar the lite Penalty. Alfo 
©». Offenders of this Nature are farther reſtrained by 6 H. 4. L 7 H A. 8. 
. 3 „ 5 


Grid 8s 


* 


4. 


ade 9. 5 e mur, 


9 H.. B. & 3 H. . Hy which the Statutes above.) mentioned ure enfu'ced 
and explained. And it is farther enacted: by 23 M. 8. 21. Sect. 22. Thir 
ur man ye! for; or e xenntt au Linence, Desen, or [Faculty from the 
See of Rome; andiby.18$ H. g. x6; (by which all Bulls, Brie is; Cc heto- 
tolore obtained from Rame, are made void, ) Tias imhievergſball. uſe, alladye, 
or plead” the ſame in any Cuurt, unleſs they mere cone by that Statute; ur 
3 ſball incur the like P. Penalty) Net it hath been holden, 
That the alledging of an ancient Hull in order to indute another prin- 2 Lev. 251. 
eipal Matter whereon to ground a Title without carthing Thame. 
from che Bull it ſelf; is not within this Statute e l,, 
Sed. 13. By 13 ds. thoſeiwbo purchaſr any: Bull; G from, Ronde, Vide ſupra 
are guilry of High Treaſon, But thoſe ancient Statutes ſtill continue in e 1 
force ; and it is in the Election of :the Crom th proceed either upon 
them, or 13 El. Alſo by the ſaidaStatute of 2% El Thecdiders, Comp 
forters, and Maintainers of fuch: Offenders after" the:Offence, to the Umeni-to: _ 
hold the \ faid uſurped Power, incur a Premunirre bd ons ns 
Set, 14. The ſecond Offence af «this Nature, vis. That of detog 4 2 Rol. Abr. 
ing from the King's Common Law Courts, is ſaid to have been a Agb * 
Offence at Common Law, and is made a Pramunite by many ancient Sta- bot 
tutes; for by 27 Ed. 31 1. & 38 Ad. 3. of Proviſors, If. any Subjects draw 
any out of the Realm in Plea, whereof the Cognizance ' pertains. to the _ -. 
Caurt, on of: Things "whercof Tudemeints' be given u the: King's Court, or ſue in 
any other Court t0 es or, impeach. th#\ Judgments: given in the King's Court, he 
ſhall be warned to appear, &c. in proper Perſon, at A Day containing the ſpace of 
two Months; af which if be appear nu, \he-and his Proftors, &e. ſhalbe'put out -e 
of the King's Protection,” his Lands and Chattels Kue. this Body ait and Wy; 
ranſomed the. King's Will, ; ke. ud Kein be 80 
Sect. 15. And by 16 Rich. 2. 5. Both thoſe wh ſhal purſues; aanf te ROW 
purſued 5 in the Court of Rome or elſewhere, any Proceſſes or Taſtryments'or other 
Things whatſoever which touch the Hing, againſt him, his Crowhs, and Regality 
or his Realm, and alſothoſe mho ſhall bring, receive, motify or exeoutes rhens, and 42 ql) 
their Abettors, &c. hall y put out of the King's protection, &c. Suti 
Sec. 16. In the Conſtruction of theſe Statutes it was bellen That 2 Bulſt. 299. 
certain Commillioners of Sewers for ſummoning one before them who N 125. 
had got a Judgment at Law, and impriſoning him till he woa releaſe ne 
it, were guilty of a Præmunir e. 118 15 
Seck. 17. Allo there have been formerly many 3 Opinions, That | 4 FI 
Suits | in Equity to relieve againſt a Judgment at Law are within theſe 2 4H. 4 
Statutes ; eſpecially if the End thereof be to controvert the very Point * Caſes 
determined at Law, or to ſeek Relief after Judgment in a Caſe wherein 97. 
the Law may relieve, as againſt exceſſiveneſs of D. Damages, &c. But it O. 201. Pl. 
ſeems to be generally agreed at this Day, That no ſuch 8 is Wend 1 
the Intention of the (aid Statutes. © 242 
Seck. 18. It hath been ſaid, That “ Suirs in he Admirikey lor Bocleſt Hard, 125. 
aſtical Courts within the Realm are within 16 R. 2. f. (by — choſe 784. Pl. 2. 
Words, vr elſewhere,) if. they concern Matters, the Cognizance whereof — 7 
belongs to the Common Law; as where a Biſhop deprives an Incùmbent i 1 
of a Honative, or excommunicates a Man for hunting. in his Parks; G.. * 3 Inſt. 120, 
Seck. 19. But it ſeemeth, That a Suit in thoſe Courts for a Marret 531.02 
which appears not by the Libel it ſelf, but only by the Defendant's Plea ea, 5, 12, 16, 31. 
or other. Matter ſubſequent, to be of temporal Cognizance, (as where a 15 77 9. 4. 


Plaintiff libels for Tiches, and the Defendant pleads that they were 7 37. 77 


ſevere from the nine TN” by ak 4 4 Wenn, Aa Arps, A. is not Pi. 2. 


Mod. 838. 
within nr tay 


: 5 a — „ a | 08 Cro. Jac.134- 


32 


Cawley F2, 
53. 


Cawley 54. 
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to Rome from any of the King | 
and 25 H. 8. 19. by which it is enacted, That all ſuch Appeals as'| farmerly 
were made to Rome, ſhall from henceforth be made to the High Courtof Cbaurery. 


ceiſing the Juriſdiction of 'a Su 


See Chap. 17. 


and High Treaſon upon 
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Judge knew that they were ſevered.” oo 0 I 
Seck. 20 The third Offence of this Nature, (vit.) That of - appealing 
s Courts, is made a Premwnire by 24 H. 8: 12. 


Seck. 21. The fourth Offence of this Nature, (viz.) That of exer- 
ffragan, without the Appointment of the 
Biſhop of. the Dioceſe, is made a Tramunire by 26 H. 8. 14. which ſets 
forth at large for what Towns ſuch Sufftagans may be nominated by the 


| King, and alſo how they may be nominared, conſecrated and commil- 


Seck. 22. The fifth Offence of this Nature, (viz.) Thar of: refuſing 


to elect or conſecrate the Perſon nominated by the King to a Biſhoprick, 


is made a Pramunire by 25 H. 8. 28. by which it is enacted, That if any 
Dean and Chapter refuſe to ele the Perſon named in the King's Letter for a 
Biſhopr Days, and 10 certify ſuch Election to the King within 


ick within twe 
twenty Days after the Licence ſhall came to their Hands, or if any Archbiſhop or 


| Biſhop after ſuch Election (or Nomination by the King in default thereof certified 


unto them by the King) ſhall refuſe to confirm and conſecrate the Perſon ſo ſignified 
to them, they incur a Praemunire. > © © e 
Sect. 23. Ihe ſixth Offence of this Nature, (viz.) That of main- 
taining the Pope's Power, is made a Premunire upon the firſt Conviction, , 
the:{ccobds when 2 | 

Seck. 24 The ſeventh Offence. of this Nature, (Gs) That of bring · 
ing in Agnus Dei, is made a Framunire by 13 El. 2. Par. 7, 8. by which 


it is enacted, That if any one ſball bring into the Realm, &c. amy Agnus Dei, 


Croſſes, Pictures, Beads, or ſuch * itious Things Up nas to be hallowed 
by the Biſhop of. Rome, &c. and ſpall deliver or offer the ſame to any Subject 
to be worn or uſed in any wiſe; or if any one ſhall receive the ſame to ſuch Intent, 
and not clear himſelf by diſcovering the Offender, &c. he fhall incur 4 
Præmunire. 5 6 1? | cy by 
Seck. 25. And ſo ſball a Fuſtice of Peace in the ſame County, who having 
any Offence in that AG declared unto him, ſball not declare it to a Privy Counſellor, 


within ſixteen Days. 


Sect. 26. The eighth Offence of this Nature, (viz) That of contri- 
buting to the Maintenance of a Popiſh Seminary, is made a Præmunire by 
27 El 2. Par. 6. 4-11 | W415 

Seck. 27. The ninth Offence of this Nature, (viz.) That of refuſing 


the Oarhs; is made a Premunire by ſeveral Statutes, for * 1 El. 1. Par. 19. 


it is enacted, 7 hat all Ecclefiaſtical Perſons, and all Eccleſiaſtical and Temporal 


Officers, and all Perſons having the King's Fees cr Wages; and by Par. 26. 


That all Perſons taking Orders, or any Degree in any Univerſity within the Realm, 


| ſhall take the Oath of Supremacy ander Pain of lofing their Beneſces and Offices. 


And it is farther enacted by 5 El. x. Par. 5. That all the Perſons above men- 


| Vioned, who are required by the ſaid Statute of 1 El. 1. to take the ſaid Oath, 


and all School-maſters 


publict and private, Barriſters, Attorneys, Sheriffs, and 


Officers. belonging to the Common or any other Law, or to the Crown, or to any 
Court whatſoever, ſhall take the ſaid Oath in open Court before they ſhall Le admit- 


ted 10 any ſuch Vocation or Office, &. And if they belong not to any Court, 
That then - they (hall take the ſame before ſuch Perſon as ſhall admit them to ſuch 


| Vacation, &c. or before Commiſſioners appointed under the Great Seal, &c. And 


it is farther enaQed, Par 6. That any Biſhop may tender the ſaid Oath to am 


| ſpiritual Perſon within his Dioceſe, as well in Places exempt as others; and by 


1 | Rs 


TR 9. Of /Premuire. 53 
hat Commiſſioners may b be L th Lord Chancellor to tender the 

| 1% fo fu 25 fol 57 9 BY Hoe a of ſhall be authorized 10 tender it 

uno; 2 . 71 ** 5 10 5 enber of fg ſala 

Hs of Eng 1 C 0 7 05 ou 1h ſaid Ach ſhalt refuſe to take 

| der there be 5% incur 4 Pfæmugixe. Ang by Par. g. That # ſoc 
all be ern within forty Da Days before the King in his Court of N. ing 5 

on ho * who heve Authority to tender the ſaid Oath, under the Penal, Ki 

1 4 that the Sheriff of t the County wherelj the ſaid | 
im 2 4 75 who ſhall inquire of uch Refuſal in ſuc uch Manns 
1 ed in the ſame Countj. 

TE cion of theſe Srarutes it hath been reſolved: 

rer "he peach L Tha 


Succeſſors ; and the like tie alſo has b a 
the Oaths ue 1 by ſul 8 5 Statutes. au A 


at the Obligation to take the ſaid Qath continued af Reym. 213 
ueen "Elizabeth, tho' 10 ace 1a 2 nothin of her 1 Vent. 171. 


Relation to 


Sec, 29. II. That 10 a Commiſſion authorizing Perſo $ to render 2 Raym. 
** an eral Been of The Palo 2 8 it fall be a 
| IS cient, Withqut naming them particular eit . 

F See. 30. III. . That il the PAK who rendered hl 1 


0 2 
* rhe ider ar ar FE. Time, the De endant may give it jn Eres * 
upon th e 2 0 3 = 
ar. th Hig 5 Oh muſt *. ſs be taken in in the + Bull. 197, 


Sec. 
ver Wo ds qualific wich any Re- 29% 
je what a 9 50 195 to FE A. ihe JE 7 Len 


Ly 
Saber on Were: 57 been Fe ary: bop 
ence] 1 nſteag of Ua N 0 me in c 1 * 172, 
Rome,] makes no maten . 5 A * | | 


Set, 3 35 one "the 0 fee f a Ref I of the f id Oath, made 0 445. 
to che be 5 Kin W dy Name, anc 
not to che Ei Sar is a he ing Wir hin the Meaning of he 
Statute. by PORTED | hed c 

Seat, VI. That an Ecc ical bY on is well deſcri in ich D Dy. 234. Pl. 
a Cob by the Addition of Le LN D Her, ER: a 04 ibu ronſty- T5 
tutus, without adding Clericus, &c. 


VII. Jo 45 8 Jae being bs 


ing x 115 


red 18 eh 5 a8 Dy 234. Pl. 
ancell 47 of 
Prong! ht ber 22 


into ch g. Year Te 
opp | 89 d. withqur ering 18 it was 
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Seck. 1. Ar G againſt oe King' s Perſon or Government are 
very highly criminal, an ge; with Fine and Impti- 
ſonment, and ſometimes wich he 4 8 ory, b Abe Diſcretion of the 
Judges, upon Conſideration of all the Circumſtances of the Caſe; but 
inaſmuch ag it is generally obvious to comma Senſe, in * Caſes and 
to what degree a Man is guilty of this Offence, and it would be endleſs 


to enumer e all the Particulars, 1 ſha content wy cif ith lap 7 5 
| ſome of he molt e s ; 5 l 5 98 55 
Sed. 2. * The charging the Cern Vi Oppendn 4 or weak 

Cro. Ca. 168. Adminiſtration; as by ſaying, That Merchants are ſcrewed up lere in Eng- 

2 Keb. 336. land more than in Turkey; or, That it is 4 good World when beggarly Prief 

are made Ree” Cc. 

5 Mod, 363. Seck, II. The gag an Act which implicUty enccurages R Rebellion; 
As by iblbleing Perſons ar the'Galfows, who being condemned for High 
Treaſon, ſhew no ſigu of Repentance, bur. perſiſt in juſtifying the Fact. 

Cro. Ja, 33. Sec. 5 III. Endeavoutibg to frighten the King into a Change of his 
Noore 756) Meaſures, with threats of the Dpeaſineſs of his Subjects; as ny ſubſcribing 
a 9 a petition to him, in Which it is. intimated, chat if it be "a, many 

TX Thouſands will be diſcontented, &c. 

Tro. Ja. 38. Seck. 5, IV. Spreading f falſe Rumours. concerning the King” $ Inten- 

e that he deſigns to grant a Toleration to Papiſts, Cc. 

Noy 105. Seck. 6. V. Charging him wich a Breach of his Coronation Oath, _ 

bes Cr Cu | Bethe =o. VI. Speaking contemptuouſly of him; as by curſing him, 

117, &. Ge. ot giving out that he X 6-5 Wiſdom, Valour or Steadineſs; or in ge- 

© neral, doing any Thing which may leſſen him in the Eſteem of his Sub- 
| 2 and weaken his Government, or' reile  Jealouſies between him and 
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cannot but be expected from an attempt to | 
Hands of- our Prince; andi it is the higheſt Tagratirage 1 rom 
return but Diſfoyalry, and, Rebellion, tor, all the Happineſs: we can enjoy 
under a juſt Adminiſtration; and it is the gicareſt of Ablurdities to think 
that en; the Community. for the lake of which all Goygrnment 
was iiuſtituted, ought: not to be. preferred before the diſplited. \Tirle of 2 
particulay Perſon or Family: All we can deſite from Government 1 4 
{ecure/! | Enjpymenv- of what, we' may / call our OWN, . and whether this or 
that Competitor to the Grown be the. Inſtrument of this Happingſs ro 
us, ſees titele to c use, Let the Title of one our pf Poſſetſon 
thefT hrone be never fo plaulible, it- _ have its original F oundati 
rom 
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* ſome dolle Law; which, "hen it cannot take Peck withe tin 
volving a Nation in Diſcord and Confuſion, the avoiding whereof is the 52 
very End of all Laws, it muſt give way to the 
State; for there can be no human Inſtirurion wharſvever bur muſt be li 
mired by this implicit eſetve from wil Fo les of Reaſon, Yar 
ee the Execution of it ſhall · be abſo N Inconſiſtent with the 
appineſs of the l 5 & whoſe fake it r ron 0 ought ſo far 
9 ſuſpendedd. ain ond tante 
2 4 2. For this aud ay, other ſuch like caſons, thel Law has al- 
ys had a moſt tender Regard for the Security of the Prince in Poſſeſ- 
fon of the Crown, and as it has made it High Treaſon te ccmpals his 
Death, Cc. as appears from Chap. 17. Sect. 1 x, c&c. ſo hath it alſo made i 
bighly Penal in any inferiour Degree to diſturb of diſquiet his Govberument. 
As to the ſecond Kind of Offences of this Nature, vis" Thatiof-refu- 
ſing to take the Oaths required by Law for the Support of tlie King's Go- 
vernment ; U e 
de e Offence o 88 ng 'the'Oatks! required ſot this' Purpoſe - by'the 
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2 The Offence er teig the Oithis required by Searute!- BA 990 
Finch of Lev Sick. J. As to the firſt partichlar, it ſeems te be a high Contempt ag 
241, 242. the 8 1 7 75 ro refuſe- to rake thie'Oach of 'Allegiance to the King; 
which all Laynien above: the Age of 8 ate bound co take at 
the Torn ot Court - Leet, &. and ſu rely noth og can be more unteaſona- 
ble than Ne r the King. whoſe Gene We ate happy under, alt | 
proper Aa of our Fidelity to him; for how can we expect to en- 
joy the Ptivileges of Subjects from one to whom we refuſe to acknow - 
ledge our ſelves Subjects, ot hope for Prötectiom from one whom we pro- 
voke to eſteem us as his Enemies, or blame that Government for treating 
us as Malecontents, to which we give ſo juſt a Cauſe to ſuſpect our Fide- 
lity 2 If we conſult the Law of God, that will 'tell us, That the Powers that be 
are ordaintd of God; If we will hear the Voice of Reaſon, that will con- 
vince us, that not only the Peace and Safety of the Community, but alſo 
our own Preſervation requires us to pay a dutiful Obedience to thoſe who 
vern us; and can we think it unlawful to engũge out ſelves to do what 
it is out Duty to do? If we will conſult the Practice of all Nations, that 
will ſnew us, that even Conqueſt, which is the weakeſt of all Titles, has 
always been eſteemed to give the Conquerot ſuch a Right to the Obe- 
dience of the Conquered, that upon his taking them into his Protection, 
they have in all Ages been ready to promiſe à reciprocal Obedience; and 
if we will conſult our own Laws, we ſhall find them to direct us to pay 
our Allegiance to the King who governs "as as. has vn "Oy" eren in 
the Chaptet of High Treaſon. oo SENT 4 
Se. 4. As to the ſecond Kind of Offences of this Nikaes) vir. That 
of refuſing the Oaths required by che Srarure for the rr yo the _ 
obey T ſhall conſider'; © 
. The Offence of refuſing the Oachs of Anegiance and Supremacy, | | 
2. The Offence of refuſing the Oath of Abjuration. '* ' *- 
Seck. 5. As to the firſt of theſe Offences," viz. That of ben ah 
Oaths of Allegiance and Supremacy, which fince che Reſormatibn of Re- 
ligion have — thought neceſſaty to be required from all Petſons, eſpe· 
cally from thoſe who are intruſted with atiy Office; in order to ſecure out 
Princes from the Intrigues of Popes, who have oſten taken upon them to 
diſpenſe with Oaths of Allegiance made to ſuch Princes: whom 'rhey are 
pleaſed to e all tererſeks,” and to {a ge the "uw that my ny: laws 
e 5 | fully 
1 | | 
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che Religion of his Country, and who, thinks himſelf bound by his 

Duty to God and his Church, to promore.thar-[neereſt. which his People 
chink themſelves under the like Obligations to oppoſe: From which un- 
happy Circumſtances nothing can be expected but endleſs Factions and 
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Animal. or Thing without Life, the Default or Procurement of 
another Man, as where one is oo lays Fall from a Horſe or Cart, Cc. 
which, though it be not peo Haqmicide, : e ry puniſhable as a Crime, 
yet it is taken Notice of U de Law 48 far as the Nature of the Thing 
will bear, in ordet to the greater 4 of Murder, and the 
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2 Rol. Re. 23. the Waters cauſed his Deatli: But it is ſaid, That a Ship by a Fall from 


Tophem 136. hich a Man is drowned in the freſn. Water ſhall -be-forfcited; but not 
S. P. C. 20. b. N 3 1 e they 1 way contribute to his Death. 
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Se S. P. C. gon only are forfcired, and not the Loading, becauſe it no @ in contri- 
- b. & bured fo his Neath; Nr dag Mee g Thing der in Motion 
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2pother; way! juſtuſie che Fact by dhe facyicabi®Nectflity f the Caſe. 6 
Seck. 27. Hf a Man be Le in the Night w = an, Alarm that dect: 
Thicyes are in bis:Houley untl feakchifig\for"thEm in thi dark with his March. z. 
Swot draw 0 kill à Perſon- fing nid in Part of He. Houſe, 5 
Who in Teuth had dg ill Deſign,” and was btöuglir chithef 0 Servant 
in aſſiſt in cleaning che Houſe! it Eee he he m aſt tie N 
inaſmuch as it hatii not the Appearance of A Fault. 
11 100 1083 it 7% 1 A I: El 9201 1-30 1 1 1 120) | 2 
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— Homicide i eithet per A * 72 OY 5 
„ In treating of which; I ſhall-fieft' ſhew'rhe Nature of each of them 
diſtinctly, and then oonſider thoſe Properties wherein they both agree. 

Seck. 1. And firſt of Homicide per Infortunium, or by Mlſad venture, 3 Toft. "oy 
which is where a Man in doing à lawful AR, without any intent of Hurt, + p. C 
unfortuontely chances to kill another 3 as, 
Ses. 2. 1. Whiere a Labouter being at Work with a Harchet, the 6 Ed. 4.5.b. 
Head thereof flies off; and kills one Who ſtands by. | n 
Sec. 3. II. Where à third Perſon whips a Hotſe on which a Man is "4 
riding, whereupon he ſprings out, add runs oper a Child and kills him, f C 8.59 
in which Caſe the: Rider is guilty of Homicide per infottunium ; ; arid he 
who gave the Blow, of Manſlaughter. © 4 
Seck 4. III. Where's Working, having felt given loud Warning to 8 4. 
all Perſons to ſtand eleut, flings down 4 nt ps "Timber, from a private —＋ NN 

Houſe ſtanding out of che Rsd, 4nd thereby" Kills one who happens to © „ 
be nenen: (But if any Perſbh flitig dow fach' a Piece of Timber | . = 

in Play, or even a Workftian ih ir down in the Sg, of x Town, 77e. Co 
re tlie Danger” is apparent in reſpett of „ 80 ol / Fe eople conti- . 0 5 
— patſing by 5 See vile y of 'Mtſlaughter,)” 8 
Sen 5. I. Whiche" Scloeadter, in 5 his allt, bt a Bra. "Y . 
Father his Son; or a Maſter his Servant; ot An * Bien 5 a Cr Nast 
minal condemned to ſuch e 0h th; Crom. 28. b. 
(yet if ſuch Petſons in the- Correction 1 deren as to. er g 
cted All- Bounds bf. Moderstish, 44d” thertby ciuſe the Patty s Beach, 0 
ar. are guilty. of Manſlavgher at the aſt and if they make uſe of — 
an 


. 4 


8 
5 


eee 


143 0 on. 3 e i 0E Far angeridg the 
br with 5 Li „5 AS, an 222 or Sword a. e e 
1 e eee, kill bim n ok Mutder.) 
Rehe 8 Seit, G, Je Wheas 190 ofullanga ing an inodectt * Diverſion! * 
Bro.Cor.148.. ſhoving, aß Hatts, Ce, by the glancing of an"Antgw; ot... 0 
i Kelage füch like Accident, Ae ae . nies. do ider 5117 Jo bi ui. 
rl 168, Seck. J NI. 8. happens to kill another lin playing 4 „ 
136. Match of Foot-bal bs W — xj Aach like Sports Which ate attended 
ut, * 9 ng apparent Danger of Life, [and-ingended only for che Tiial, *Exer- | 
4 | Cl le, ind 15 Proremeut. of.che \Sxrengtds: Courage; and Adivity of che 
Parties. n 1 140073603}, uns Bi] ens on 1080 1/8 911 eg. el 03. _ 
2 11H. 7. 23; a. Sed. 8. 2 4 VII. 3 kills another i In (fighting ar Barriers or Ti It. 
1 ing by the King's Fe which. by the bester pation! ſbblites him 
%% _ being; guilty, of, Folony,. by Reaſon ol any! ſuch unfqrtunate Acei- 
H. . 31. dent. . 1 111 ear 1 at 061M * 11. IC: 7. Be. 8 
— or”. Seck. 9. b But if a Felchen another by ſhootingiar: a Deer G i 
Cromp 29 2 third Perſon? $ Park. in the doing, whereof be isa er; of by £ 
Con Bro.Cor. ing off a Gun, or throwing Stones in a City ar Highway, eh Place 
H p. C41, Where Men uſyall 4. reſott ; ot e by theo ing Stones at another wantonly ih 
M b. 32. Lay, which is a dangerous Sport, and has not the leaſt Appearance of any 
H. P. C. 58. good Intent; or by doing any other ſuch idle Action as cannot but in- 
danger the bodily Hurt of ſome one or other; or by tilting or playing at 
Con. Hob. Hand- word without the King's Command ; or by parrying with naked 
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H. P. C. 37. 
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H. P. C.; 2, 57. 


Kelynge 117. 
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Swords covered with Buttons at the Points, or with Swords in the Scab. 
bards, or ſuch like raſh; Sports, which cannot be uſed without the mani- 
feſt Hazard of Life, he is guilty of Manſlaughter. 

Seck. 10. And if, a Man happen to kill another in the Execution of 
a malicious and deliberate Purpole to do him a nal Hurt, by wound- 
ing or beating him; or in the wilful Commiſſion of any unlawful Act, 
which neceſſarily tends to raiſe Tumults and Quartels,- and conſequently 
cannot bur be attended with the Danger of petſonal Hurt to ſome one or 


other; as by committing a Riot, e, 2 Fark. Ge. be Aal be ad- 


judged gle of Murder. a 
Sect And d fortiori, he ſhall, come den OR a Conſtruction, | 


v ho in oe purſuance of a deliberate Intention to commit a F elony, chances 


to kill a Man, as by, ſhooting at tame Fowl, with an Intent to ſteal 
them, Cc. for ſuch Perſons are by no Means favoured, and they muſt at 
their Peril, take care-of the Conſequence of their- Actions; ; and it is a ge- 
ncral Rule, That here. eyer a Man intending to commit one Felony, hap- 
pens to commit another, he is as much sulle) as if he had: ww the | 
Felony which he actually commits. 78 2 
Seel. 12. Neither ſhall he be adjudg ed eniey: of a leſs Ce who 
kills another, in doiog-ſuch'a wilful AQ as — him to be as dangetous 
as a wild Beaſt, and an, Enemy to Mankind in general; as by going deli 
berately wich a Horſe uſed to firike, or diſcharging a: Gun, among a Mul- 
titude of People, or throwing a great Stone or Piece of | Timber from a 
Houle into a Street, through Which he knows that many ate paſſing; and 
it is no Excufe that he intended no Harm to any one in particular, or 
1 he meant to do it only for Sport, or to frighten the People, G + 
Sed. 13. 10 And now lam to conſider Homicide: ſe defendendo, ! 
ſeems. "0. 55 7 here one 8 no other poſſible Means of preſerving his 
Life from one! 1 2 comhats. with, him on a ſudden Quarrel, on ot K 


120 his Parſon lügm ae, who, nee 50. o hea Him, (eſpecially if => 
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ee deins rssaben ln ni Bansshekilla ther Perſot b) e 41 
whom he lis edu to ſuch am inevitable Neceſſit , 8 N 1 57 . 
47 Ser. r D nor dhly he ho on dn Aſfauls rtreats to a Wall, or = 
ſome ſuch Streight, beyond which he can go no further, before che Kills 125 1 
alle other; is judged-bynzhe Law to act upon cubavoidable. Nevellity : . 4 
But alſo he Who being aſſaulted in ſüch a Manner, and in ſuch a Plate, 2d rp 
that he cannot: go back wichqut manifeſtly indengering um kills the 1 P. C. 4 3 
other without retreating nt nl. „ 2100 e 01.bavot e od. Hine 
Sec. 15. And notwithiſtanding a Perſon who: retreats . FA Aauſt H bc . 

= rhe — the rwe _ 1 an Retreat, yet if he give Crom. 28. 

him no mortal one till ither, and then kill him, den of en. 
ere Aids, „ A eres L971; 91 Pulling 2 
Sec. 16. And an Officer * kills one that reſiſts him in the Execu- 7 be 5 | 
tion of his Office, and even a private Perſon that kills one who ſeloniouſiy 2. 

aſſaults him ini the Highway, chay Wai the Fot without ever 


„ 


vi Vide 10 r 
back * eilt 9747 dan Doane | "I he c 4 5 
Sect. 17. According me e — 10 who: * and - 8. P. C. r5. a. 


tber the feſt Blow on a ſudden 3 il he afterwards do what he can Crom. ho 
to avoid killing him, is not guilty of Felony. ; yet ſuch a Perſon ſeems to 

- be too much © pad by this Opinion, inaſmuch: as the Neceſſity to Dit.cp 55 
which he is at laſt reduced, was at the firſt ſo much owing to bis owW n i - 

Fault. And it is now agreed, That if a Man ſtrike another upon Malice E 58. 
Prepenſe, and chen fly co che Wall and chere kill him in his own in Deſonce, 5 


he is guilty of Murder. — n 5 8 
SecF. 18. Thus far of each kind. of excuſable Heagicida diſtinaly 3 

conſidered, and now I am to conſider thoſe Properties wherein they both 

agree, ____ 


Sec. 19. And firſt it ſeems clear, That neither of theſe Homicides 4 Iaſt. 56. 
are Felonies, becauſe they are not acco 8 with a felonious Intent, * Laſt. 149. 
which is neceſſary in every. Felony. | 1 ,. 
Sect. 20. And from hence it ſeems plainly to follow, That they were vide infra 
never puniſhable with Loſs of Life :_ And the, ſame allo farther appears S. 24. 
from the Writ de Odio & Atia, by Verthe whereof, if any Perſon com- 
mitted for killing another, were found guilry of either of theſe Homi- 
cides, and no other Crime, he might be bailed ; and indeed it ſeems to be 
againſt natural Juſtice to condemn a Man to Death, for what is owing 
rather to his Misfortune than his Fault. | 
Seck. 21. It is true indeed, That ſome of our beſt Authors have at- 4 Laſt. 36. 
mevy from the Starure of Marllridge, ch. 26. which enacts, That ar- S. P. C. 16. C. 
drum dt catero non adjudicetur, ubi Infartunium tautummodo adjudicatum eſt, 
Sc. that before this Statute Homicides: by Miſadventure, or ſe: ä | 
were adjudged Murder, and conſequently puniſhed by Death. -  - IH 
SectF . 22. But to this it may be anſwered; That Murder in Mole Days, Brack. 134.5 
ſignified only the private killing of a Man by one who was neither ſeen Kelynge 121. 
not heard by any Witneſs, ſor which che Offender, if found, was to be 
tried by Ordeal, and if he could not be found, the Town in which the 
Fact as done, was to beamerced ſixty ſix'Marks, unleſs it could be proved 
that the Perton killed was an Engliſhman; for otherwiſe it was preſumed 
that he was a Dane ot Norman, who in thoſe Days were often privately made 
away by the Exeliſ. And it being à Doubt whether Homicide by-Miſ- 
adventure; &c. - werte to be eſteemed Murder in this Senſe, it. ſerms to 
have been the chief Intent of the Makets: of this Statute 10 gſercle 
this act 1 


* 


Brat. 135. 2 


C3 


Seck. 


" "HP.C.98,99- vi ind; a3; 95 Tl ec 3 a tad 
ty f cheminatil 2 
Juſtices of Pente, but — — _ 
SIS 4 uſtiocs of te ut Un „t 115104, ge ig mo 
8. bs ,'v Faded. comelouttF -Perſan' catamitted fur. the Death of a 
. Alla, t ſue ant the Wir: 46 Mis & A | which by Mazzi Carta. 
is gtuntable withoue Fee 3 and if thereang hy- an daqueſt taken by dhe 
Sheriff, he were found. to have done the HN by Mitadvcnture: or c- 


_ font; he might be:mainpaizied Ib ge upon/the. Writ e po- 
3 ſuch Wirirs aid Enquirias wert taken Way by che 
ApSrthaugh: pethaps they wete 
2 Ed. z. 1. which makes all Statutes, contrazy to 

1 4. this ay akey Kum to be obſolete, and in- 
be ſaoner ai 0 in 


5 >» 
114 


| "BY theſe Offences be Felonids; yk 4Perfonigudl 


9100 
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d 2805 Statute of Wr and 28 EA 6. 


* revived b 
| Bo. bl ing le Carta, 
Mainprize, Ge inaſmuch as the ꝓarty may probably 
EIN  theyſual Courſe, by the coming af che fuſlices/ of GaolsDeliwecy. | { '- | 
r. III. It is alſo agreed, That no one can excuſe the killing n 
5. ſerting lorch in a ſpecial Plea, thut he didi it LW Mifadveuture or fe Hefen- 
| dente, * char hie muſt plead Not guilty. arid: give the ſpecial Matter in 
2 „ 2.0 "Evidence: And that where-ever a Perſon $3found guilty of ſuch Homi- 


4 cide, either upon a Indictment ſor the fame, ot by a Verdict fet- 


2 Inſt. 316. ting forth che:Cirounttanccs/ef the Caſe: an à general Indictment af Mur- 


Haba .C 15 b. der ur Homicide," he ſhall be diſcharged out uf Priſon upon Bail and ſot - 
Bene ge. feic His GDs: But that upon removing che Record by Qrtioruri into 
Chancery, he ſhall have his Pardon 0 eue mo ane, ſor ex 
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J Omicide gast the Life of chr, amounting to baun is either 
with or without Malice. 
z Iaſt. 35, 3 Heck. 1. That which is wick Malice. is 3 Manſlau bin oc 
* £12.94 ſometimes Chance-medlcy, by which we underſtand ſuch. killing as ar 
67. pens either on à ſudden. Quarcel, or in. the Commiſſion of an unlawful 
Act without any deliberate Intention of doing any Miſchief. at all. 
H. P. C. 217. Seck. 2. And from hence it follows, That there can be no Acceſſaries 
4 this Oflence before the Fact, becauſe it muſt be done without Preme- 
itation.” : 
Erh 3. But the: Leaining, relating to this. Head being ; for the moſt 
part co · incident with that of others, it will be 5 to enlarge on 
it here ;' and thereſote I ſhall refer the Reader to other Chapters for — | 
| Caſes, as to the following Chapter of Murder, — Section 21 
tu 32. ſur thoſe con Duelling : and to the ſaid Chapter, Sections 
435.48) 49. and to: Chapter 19. Sections 14. 15. for ſuch as ha en a 
Riot, cyr. and to Chapter 29 D eee A n | 
aut; in che Exccutianiof > raſh, unizwiul Action. 
; » Bug 


BE 55 | Sed, 4. 
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but there is A pettteuler kind of Mavſlughter ir © to be 

confidertd: here, from which the Benefit of the Clergy i is taken away by 

1 Fas. , B. Where any Perſon ſhall flab or thruſt any Perſon or Perſons that 

hath not then any Weapon drawn, or that hath not then af ſtriken, the Party 
+ fb or rd, 


which ſball ſo ſtab or Fut, fo ns the [Perſon 4 Petſdp 
ſhall thereof die within the Space of fx 44 v4 then 22 farm although i 
cannot be proved that the ſame * ac Ul of Malice 2 ht. 


Sect. 5. It is 2 hölcen, That klis Aa is * declarative of  Bulſt, 89. 
the Common Law, and in the Conſtrudtion thereof, the e Kelynge 55. 
rn 8 Hong To 511 509 Haie SHI 

Sell, 6. wherewbeef A Deb whe: Mappe 40. ill ab- « Jon. 240 
ther, was Ws E "him in the Quarrel before he gave the mortal M4 ; Lev. 
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as he only hs ately y gives the Berö kv] and L-&-4 ure 
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preſent, and. aiding. #nd abereing the Fad; are Mithin rhe Staute ; Wm 
dee, ee Thai if ir cum be prove 
e found gvilay 


by aden det dF. Aly « 
8. III. That the Killing 6 4 M 


within the Srämnt.tss noo 257 
2: Hatoberd/ob- duch 5p pal 
er Palo r #1 fog 5 under the Words Elbuſt, - -. : © - 
ot Stab, is nod s Killing withib ie den Bui i ſeems that che G- * 
charging a Piſtol, — 4 Pos, "(ne delle: W at te 3 Lev. 266. 
Party, i wien - the 2 of the Words, vin Henn dub; for 
Penal Statutes ate confirudd mn ater. os og e 
and equitahly fot him, 2 
the M. H. P. C. 58. 


Sift, 9, IV. Ilg chers is ne u w lay che Oontlusdh of 
the Statute makes no hew Offehce, 


dictmeat contre ſomem Stathts; 
but only takes ay the Privilege of tho Clergy from an old ohe, und 
leaves it to the Judgment of the Common Law; from whence i follows, 
That a Perſon indicted on the Status may be found ty of Naa - | 
generally, Alo from the fame Ground it been reſolved, H. p. C. ;s, 

That if boch an Irididient lay, and m Verdict alfo find; a Fact to de 266 
contra formam Statuti, which. cannos poſſibly fo as chat and B. Ken 47 
aided and abetted C. contra farmam Statuti, yet neither ſuch Indi&ment 
nor Verdict are void, buit A. and B. ſhalt be dealt with zun the fate 
Manner as they ſhould have beet; if thoſe Words contra formam Statuti 
had been wholly omitted, becauſe the Subſtance of the Indictment being 
found, they may be rejedted as Sm plus and Sonfelel9:: Andy d ſortiori, 
therefore it is certain, that they ſhalh do no Hurt te an Indi mont or Ver- Gn le. 263 
dict containing # Fact which may be wiCeHin dhe Stavars, = = 

Sect. 10. W. That as theſe Words contra formam gnausi, do not H. p. C. 58. 
viciate an Indicmemt which would be good witheut rhem); ſe alſo; That 


they will not 2 a ww in a vitious N which does not e 


"one * e 


Brad. 121. a. the open wilful killing of a Man through Anger or Malice, che. Was not 


19. a, 


3 Inſt. 48. Strangling, or Fawiſhing, ec. directly cauſes another's Death, bur alſo in 
H. P. C. 53- many Cales, he who by wilfully and deliberately doing a Thing which 


Crom. 24 b. Se 
Pult. 122. a. b. 
Dale, cap 93. 
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againſt the Life of — amountin cor with M. 
lice, is either Murder or Petit Treaſon. Fa: x} 3 


« 


Iii / 3% 2 l 210. 2 8 80057 bk min yo"; * 220 667 ee 's 
i] Se; coral firſt of Muider,' which ay Gignified only the pri- 
vate killing of a Man, for which by Force of a Cow introduced by King 
Bratt. 134. b. Canntus for: the Preſervation of his Dunes, the Town or Hundred where 
135. a, the Fact were done, was to be amerced to the King, unleſs they uld 
bea“ 121. prove that the perſon ſlain were an Engliſhman, which Proof was called 

. 112, -Engleſchire,) ot could the 'Offender, . And in thoſe Days, 


called Murder, * ee Homicide. ae, * Lo —__ "Rt 
S. P. C. 18.b. Seck. 2. But the ſaid Law concerning Exgleſchire having aboli 
by 14 EA. 3. 4. the Killing of any 3 or Forrigner through Ma- 
lice ptepenſe, whether committed ope —_ or ſecretly, was by Degrees 
called Murder; and 13 Ric. 2. 1. Which reſtrains the King's Pardon in 
certain Caſes, does in the Preamble, under the general Name of Murder, 
include all ſuch Homicide as ſhall not be pardoned without ſpecial 
Words; and in the Body: of the Act expreſſes the ſame by Murder, or 
Killing by Await, Aſſault, or Malice prepenſed. And doubtleſs the Ma- 
Kers of 23 H. g. cap. 1. Which excluded all wilful Murder of Malice pre- 
penſe from the Benefit of the Clergy, intended to include open, as well 

as private, : Homicide within the Word Murder... | © 
See. 3. By Murder therefore at this Day we Uderns, he wilful kil- 
ling of any Subject whatſoever, through Malice lers thought, whether the 
Perſon ſlain be an een, or Foreigner. nt 


And for the better underſtanding hereof, 1 fhall examine : the followin * 
Particulars: T8: 


5 In what: RES Man may be ſaid to kill * v "> i vo | 
2. In what Places ſuch Killing is within the Cognizance of the Law: 
3. Who are ſuch perſons by — of whom: a Man * commit 
oh ‚ Murer 
4. What Killing ſhall be adjudged to be Malice prepenle, of Murder 


Sec. 4. As to tht firſt Poiat, viz. In be Caſes a Man * be ſaid 
to kill another; not only he who by a Wound or Blow, or by Poiſoning, 


apparently endangers another's ho,” thereby occaſions his Death, ſhall 
be * aged to kill him. | 

And ſuch was the Caſe of him who ** his ſick Father, 
againſt bis Will, in a cold froſty Seaſon, from one Town to another, "of 
Reaſon whereof he died. | 


WE} © Seb o. 


1 FT ; £3 OA Me, 5 5 


e 6 ochuch alſo cas the Caſe of the Harlot, who e r b. 


vf a 


6 left: it in an Orchard covered only with Leaves, - in which N 
irion-ie was fruck by 2 Kite, and: died chere k 
ec, 9. Aud in ;ſome-Caſes a. Man ſhall be ſaid, in the Judgment oo 
the Law, col kill dus Wäc is in Truth actually Killed by another, or by © © 
himſelf; as where otie by Dureſs of lmpriſonment com 
eule an inhacent Perſon, who on his Evidence is condemned 8 pet, 
or; a — 2 2 — — himſelf or another 3 or where Spprs e 
one lays e Poiſon with an Intent to kill one Ma which is afterwards 
cee another, who dies thereof. Kt 2% IF Ws es com. 
Sed. 8. Alia he who wilſully neglects to prevent a Nliſchief, which 9 Co. 81. 
? be may, and ought to provide againſt, is, as ſome have ſaid, in Judgment of 


the Law, the actual Cauſe of the Damage which enſues ; and therefore if Fitz. Corone 


a Man have an Ox or Horſe, which he knows to be - miſchievous, by Pe eas. 
* — to gote or ſtrike at thoſe who come near them, and do not Crom: 24. b. 
1 up, but leave them to their Liberty, and they afterwards kill a DP cap. 93. 
Man, - according to ſome Opinions, the Owner may be indicted, as ha- HI 5 SY 
5 ving himſelf. fclonioully killed him; and this is agreeable to che Moſaical * 4 
Law. + Howeyer, as it is agreed by all. ſuch a Perſon is cerrainly z A 
of a very. Miſdemeanour. r lde. 
Seck. 9. Alſo it is agreed, That no Perſon: ſhall be adjudged by any” H. p. = 
At whatever to kill another, who doth not die thereof within a Year Pult. «23. a. 
and a Day after; in the Computation whereof, the whole hy "ou comms SP. C. 31:0 93 
the Hurt was done ſhall. be reckoned the firſt. * 
Set. 10. But if a Perſon hurt by another, die thereof within. a Year ; Inſt. 53. 
ond a Day, it is ng Excuſe for the other that n have Waden, rb 46 
if he had not neglected to take care of - himſelf. - 201.0 maget- 
Sect. 11. As to the ſecond Point, viz. In what Places ſuch killing is 
within the -Conuſance- of the Law, it ſcems, That the Killing of one Fr 4s. 
who is both wounded and dies out of the Realm, or waunded out of the: . 
Realm and dies here, cannot be determined at common Law, becauſe it S. p. 1 
cannot be tried by a Jury of the Neighbourhood where the Fact was Bro. Appeal. 
done. But it is agreed, That the Death of one who is both wounded (40. Car 24 
and dies beyond Sea, and it is ſaid by ſome, That the Death of him who at 
dies here of a-Wound given there, may be heard and determined before .-: 
the Conſtable and Marſhal, according to the Civil Law, if the King 
pleaſe to appoint a Conſtable. And it 1 alſo to be clear, That a 
a fact being examined by the Privy Council, may by Force of 33 H. 8. 2 
be tried (in Relation to the principal Offenders, but not as to the Acceſſa- 1 an. 195. 
rics) N Commiſſioners en by the r in a ag in 
England. 
| Sed. tw Murder at Sea was anciently donkinable only by the Civil 
Law, but now by Force of 27 H. g. 4. and 28 H. 8. 5. it may be tried 
and determined before the King's Commiſſioners in any County of Exg- 3 Init. 48, 49. 
land according to the Courſe of the Common Law ; yet the Killing of one 
who dies at Land of a Wound received at Sea, is neither determinable at 
Common Law, nor by Fotce of either of theſe Statutes ; but it ſeems; Leon 270. 
that it may be tried by the Conſtable and Marſhal, or before Commiſ“ HF 15 54- 
ſioners appointed | in Purſuance of the aforeſaid Statute of 33 H. 0 * 
Ses. 13. It is ſaid by ſome, That the Death of one dic in one 3 Iaſt. 48, 49. 
County, of a Wound given in another, was not Indidtable tall at 1 c. 
23 Law, becauſe the Arg was not 3 in either . . 
and the jury could enquite only of What ha 7 2 


in their own County. Indi. 13, 
Bur it hath: been holden by others, That Ce carried into; r. coo. 
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«Dar. -| {Bd6kL 
e ee ee n mighrde quired of 
ee a d een, That un —— migut 

be baer! in either und the Fact tricd by u fury returned Joint- 
by from each: And. dt this Day! by Force of. Þ and'3 £46. 2.4. the Whole 
i triabie h a ſury uf the Couny: herein on un 
 Indichmdorſound, or Appeal br, in rh lame W 28 ; Smit 
A i 4% by Fance ef 28 f 8; & a Murdbr en War may be 

| enquired of zn an adjoining gad Gounry,/"but Appeals muſt tif! de 


is brought in the proper County. |! + 61 n AB unn nohoT ? eV Bl SHO 
Se. 15. As to the third Point; oz. Who ure ſuch Perſons by killing 


of wham a [Mas | commit Murder ; ir is agreed, That the malicious 
_ 'Killing: of ny , whatſoever, Nation or © Region he de ol, or of 
3 2106 ) [24328 203. eee e 


| whatſoever Crime-atcainted, is Murder. 
Sa. 16. And it was anciently hokden, That the cauſing o an Abot- 


tion by giving a Portion do, or e 
Marder: Bur at chis Day, it is . id to be a gteat Mifpriſiom onty, ant 
not Murder, unleſt the Child be bora alive, and dic thereof} in wich 
Cale it ſoems cleariy. to be Murder, — ſome Opinions to 
the contrary; And in this Reſpect alſo, the Comma Lew: feems ro be 
agreeable to the Moſaical, which as to the is chas expreſſes, 7 
Men firive and hari a Woman with Child, ſo vhat her. Hu depart: frons her, 
and yet ng Miſchief: fallow, be (ball be my puniſhed, according 43 rhe amen . 
 Hwhand will lay ien him, and he wy rtf pages: BREE _— 


any Miſchief follow, then thou fhalt give Li 
* 17. [t ſeems alſo a That 4 one counſdls «Woman to 


Kill bos Child when it ſhall be born, who afterwards does kil}-ic in Put- | 
ſuance of ſuch Advice, he is an Acceſhry to the Murder. 


Self. i . As to the fourth Point, wiv. Wbor Killing ſhall be adjudged 
epenſe or Murder; it is to be obſerved, That any formed 


Mitchicf may bo called Malice; and rhereforc that not 
only as proceeds from premeditated Hatred or Revenge 


of . 
ſuch Killog oniy 


. againſt the Perſon killed, but alfo in many othes Caſes, ſuch as is accom- 
wich choſe Circumftances. that the Heart to be pe — 
| wicked, an to N Malice prepenſe, and con 


_ SrE. 19. = this Noni, F fall 
| Suck Murder —— dad do fan... 
Furey Ares i» particles, which Keren be mol. 


perſonal Injury 
F 
Such as happens. in che Execution of 28 walawſel Aion, princi- 
pally intended for Ses uber Puepole, and not 0 do à perſonal Injury to 
kim in particular who is ſlain, in which Caſe the Malice ſeems to be moſt ? 
properly ſaid to. be implied. 4 
SS 20. As to Münden in the firſt Senſe, becks Att as ſhew a dire 
——— — 
are nu any 
But the Cafes which have Ine Oy v 


following . 


; Duel 
5 IJ lng Prov 


Gan, or hut. an wall 
7 K. ee ae * 


* Th Axto the rege of hiv ins 1 re 7 


el, 


Wi 
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9 . hl © 


| 2 Kue them 1 guilty ey ot Uhde and en — 
_not-helphinſclf by alledging that he was * firſt-ſtroek by thy Decetifed ; * . 
1 ib e eee et ban ug 88 570 ei. 0 
rene 6 tix f ba, in aly dus e mache fe 1 y 
ion; or: thc he ment not 0 kill, but oaly*ts difarto, his Advert - Way 157. 
ſary: For ſince he delibetately engaged in an Act highly unlaw il, in 
— 2 He the Laws, he: avaſt * Peril ide cs "or I 
E 94.1 10069 V+ I T1 1 
Seit. e Id from” hears it clinety follows, That if tus pes 
quarrel over Night, 2 int to fighie the nett Day; or quarrel in the 
Morning and in — Aſtetnobn; or Ihelt a conſiderable 5 56. 
Time afrer, by ich,” 2 common Iatendment, it maſt be preſumed chic - | 
che Blood gods; and then Wy meet and rf and 069 An ne 
other, he is guitry of Mucdet. 04 b "mn 
Sect. a3. And wherever io appears Rom * whole Cavrodiunh Au 16. 
of che. Cale, That he who kills another en u ſudden Qustrel, wis Ma- ab 
ſter of his Temper at the Time, he is/puilty of Murdetz as if afeve the 
Quarcel/he-fall-iprs other Diſeouiſe aud ratk eamly rhet6ot'; ut perhaps 
ide have fo much Confideration; as to ſuy, That the Place wheteth 
the Quarreb happens, is not convenient for Fighting; of that if Br 
ſhould fight at pteſent, ke auld have the Diſadantogs by fon of 3 186, 


Height of his Shoes, G. | 

S. 2460 "And 1 4 0 Genet ub l. ten ben dat he um dt 

firike- him, but that he will give Y. a Pet of Ale to ike ih, 3 
of M der ; for ne HI. F. C. 48. 


and thereupon” Bi ſttike, and A. kill Him, he i& 
te chpet his 
Malice ©5115 (7! 1000 o2 7: 


ſhall not clude the Juſtice of the Law by ow 4 re 

Soest . * like * 16 5. cheluage A: 400 4 teſule to. et 
him; but im order td evade the Daw; telt BY that he ſhall go the fert 
Day to ſuca To about his Buſineſs, aud actordirifply' B. moet Mf the 
next Day in che Road te che ſume Town, and aſſtult hint, n 
they fight, and A. Mlls B. he is in my Opinion guilty of Murder, um Con. com. 
lis it appear by the whole 3 thar he gave Bi ſuch Interna- 2 


r e en with nahe kum an 'Oppottunity of er 


ting 
2 ad at this: Day it bude w be ſertled; Thar if 2 Man af cron 6 22 b. N 119. # 
fault: — with Malice ptepenſe; and after” de driven by Mt to ce f. Ch . 

Wall; and kill him there: im his o Defence, be is guilty" of Netter, Kelyrige"58, 
im ref of his firſt Intent mo TO; 
Scl 257 Aud it hath deen adjed Re. Thar even upem 2 ſudden 
Quarrel; if a Man be ſd far pre oy dere Words ot Gelees . 
ot another, as to make 2 — Mm wk 8 e or tö ſtrixke 2 — Dat 2 55 F 
with any? other” ſuch Weapon a5- munifeRly indangers' lis Life; beter $9, 
the orhier's Sword is-drawn, and theretipon , Fight enſue, and ke wh Mowgridge' 

made fuck Aſſault kill the other; ke is guffty of Murder; decaufe rt 


by aſſuulimg che other in ſuelfam onterapeots « NMatmer; Weberei giving: 


him an Opportunity to defend - Rimfelf, he ſhewed that te intended not 


roifighs with Hin, but to Kill mm, which violent Revenge is: * 


- 


ereuſed by- ſucly- a digte Provotarivn, than if there hack & oth i 

at all. „ile 0 | 
Geer. 207 Boe it: is [FY That if: Re. uo o draw pon another ia Kehoe . 

ſudden Qgartrel, make ns Haft at him eln Sede B Erw, ank then 6, 52 

fight with Him, and: krff Him; be ir gulkxy of Manſlatgkter only, becauſe. 

thav'by * the * of killing the other befdre he 225 

39 is 
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N ” 
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— -aRelRe46;. Tranſports, 


5 laſt. 31. ly agree to fight, and each of them ſetch a Weapon, 
Tield, and there one kill che other, he is guilty of Manſlaughter only, 


his Guard; and in a Condition to defend ' himſelf, with like Hazard to 


e e both, he ſhew's that his Intent was not ſo much to kill, as to combat 
wich⸗the other, in Compli 


ance with thoſe eee 3 of — 
which prevailing over Reaſon, during the Time that a Man is under th 
1 . fa ſudden Paſſion, ſo far mitigate his Oſſence in Fighting, 
That it ſhall not be adjudged. to be of, Malice ei et 
. ſall out upon a ſudden, and preſent- 
and go into the 


H. P. C 4s. | Sed, 29. And if. Mo 


Oh. 1 becauſe he did it in the Heat of Blood. ii unn ie TIVD 11 | 
© _ Se, 30. And ſuch an Indulgenoe is ſhewn to the Frailties of humane 
Crom. +3. . Nature, That where two Perſons ha have formerly: fouglit on Malice, 
Dale.cap. 93. are afterwards ro. all. Appearance teconciled, and fight again on a freſh 
abi Je Quarrel, it ſhall not be preſumed that they were moved by the old 
360.” . Grudge, unleſs it appear by the whole Circumſtances of the Fac. 
3 Bulſt. 171. Seck. 31. But the Law ſo far abhots all Daelling in cold Blood, Thar 
H. p c. 51, not only the Princi who actually kills the other, but alſo his ds 
Dale. cap. 93. are guilty of Murder, whether they fought or not; and ſome have gone 

| ſo far as to hold, That the Seconds of the Perſon killed are alſo equally 
aguilty, in Reſpect of that Countenance which they give to their | Princi- 
ghials in the Execution of their Putpoſe, by accompanying them therein, 
and being ready to bear a Part with them: But perhaps the contraty 


Mr. c 51. Opinion is che more plauſible; ot it ſeems too ſevere a Conſiruction to 


make a Man by ſuch Reaſoning the Murderer of his Friend, to whom 
he was ſo far from intending any. Miſchief, that he was ready to hazard 
his own;Life io bis nne! lh ot fo itte 2 e gon 1A. 
Seck. 32. And now I am to conſider the ſecond Inſtance of this 
kind, vi. Such Murder as happens in killing another without any Proyo- 
cation, or but upon a ſlight one; as to which it is to be obſerved, That 
Kelynge 27. where · ever it appears that a Man killed another, it ſhall be intended, 
1 frm facie, that he did it maliciouſly;” unleſs he can make out the contrary, 
by ſhewing that he did it on a ſudden Provocation, G C&C. 
Saͤeck. 33. Alſo it ſeems to be agreed, That no reach of a Man's 
135- | Word or Promiſe, no Lreſpaſs either; to b Lands or Goods, no Affront 


. 1 


© HOP. by bare © Words or Geſtures, however falſe or malicious it may be, and 


b Kelynge - aggravated” with the moſt provoking Circumſtances, will excuſe him 
131, &c, from being guilty of Murder, . who is ſo far tranſported thereby, as im- 


alt. ap 93 | 5 5 | * : | | | 
0g. mediately to attack the Perſon who, ofſends him, in ſuch a Manner as ma- 
_ Noy. 131. nifeſtly endangers his Life, without giving him Time to put himſelf up- 


1 Sid.277. on his Guard, if he kills him in Purſuance of ſuch Aſſault, whether the ; 


I Levin, 180. 


Hob. 141. Perſon ſlain did at all fight in his Defence or not; for ſo baſe. and cruel 


Con. x Jon. a Revenge cannot have too ſeyere a Conſtruction. 


5 Kelynge 131. . eff. 34. Bur if a Perſon. ſo provoked, had bearen the other only in 


ſuch a Manner, that it might plainly. appear that he meant nor to kill, 


Kelynge 35, but only chaſtiſe him; or if he had reſtrained himſelf: till the other had 
61, 131, put himſelf on his Guard, and then in fighting with him had killed him, 


r vale oO... 
kelynge 61, Seck. 35. And of the like Offence ſhall he be adjudged guilty, who. 
736. ſeeing two Perſons fighting. together on a private Quarrel, whether ſud- 


wy den or malicious, takes Part with one of them, and kills the other. 


* Kelynge Sect. 36. Neither can he be thought guilcy of a greater Crime, who 


= 1 2 finding a Man in Bed with his Wife, or being actually b ſtruck by him 


Raym. 212. 


2 Keb. 8:9. or pulled by the Noſe, or fillipped upon the Forehead, immediately kills 


> Kelynge I 


135. ul gen him; 


2 


— 


” 
| | * * 8 
* 2 * 
; aan * 4 "* 
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\ 


hims or 2 25 happens. x r 227 e — bor i be: 7, <H. p. c 7. 
ce of his Perſon from an unlawſul Arreſt; or f in 
* of his Houſe from. * . 2 Title to it, * — 4 ? Keljoge 


| fence of his Houſe from.thole. LE 
_ cibly to enter it, and to that Pu ſhoot at it. &. e 12 G. 7 
r 


of his Poſſeſſion of a Room, in a ne Houſe, from thoſe who at- 5555. 
tempt to turn him out of it, and thereupon draw their Swords upon him; 
in which Caſe the killing che Aſhilant. hath, been holden by ſome to 


be juſtifiable : But it is en, Thos, A ORs to no mee than 
Manſlaugh ter. my 110 bib ; 91 me | 
Seck. 7, Nor was he judged cximinal.i in a "higher! ako ſee- H. P. C. 48. 
ing his Son's Noſe 1 7 and being told by him, -Thas | he had been Cro.Jac.296. 
beaten by ſuch a Boy, ran three Quarters - of a Mile, and having 


3 the Boy, beat him vich a (mall Cudgel, whereof he afrerwards 
Seck. 38. And nom we ate come to the third: 5 WR of; this kind, Kelyn. Mew. 
vis, Such Murder as happens in killing one whom the Perſon killing, in- rg, ceſ. 
tended to hurt in a leſs Degree; as to which it is to be obſerved, That 15 wh 
where-ever a Perſon in cool Blood by way of Revenge; unlawfully. and 
deliberately beats another in ſuch; a Manner, that he /afrerwards dies 


thereof, he is guilty of Murder, howeyer unwilling: he might have been 
to — gone ſo far. 


n Alſo it ſcems, That he who upon à ſudden Provpcition cio Ca 37. 
execu 


his Revenge in ſuch a cruel Manger, as ___ a pop! and | th 1 Jon. 195. 
berate Intent to do Miſchief, is guilty 


where the Ly 


Seck. * * 17 to ba hg the Ae rd x 1 of 
this Head, 9 In what Caſes ſuch killing ſhall be adjudged Murder, 


which happens in the Execution of an 25 Action, y in 
tended for ſome other Purpoſe, and not to do a Injury to him 


in particular who Wee to be a, and this hall conkderin che fol- 
lowing Inſtances : 


| "ares (43s C3100 F383 1 
ef 21 624 1 10 | 
1. Where the principal intention is to commit another Felo 
2. Where the principal Deſign is to commit a; bare Breach oſt in 


One not intended Wied che Ferſon ob yew ew 7 5 to 
ain. 


3. Where the chief Motive is is to alli a third: Denton 
4. Where the direct Deſign is to eſcape from an trot, © 


5. Where the principal Purpoſe is to 1 e kann. 
. Where no Miſchief is intended * / 1 05ů 


Sek 4r.. As to the firſt Particular; wry Soch killing as + in 
the Execution of an unlawſul Action, whereof the principal Intention 
was to commit another Felony; it ſeems agreed, 'Fhat where ever a 
Man happens to kill another in the Execution of a a deliberate Purpoſe to 
commit any Felony, he is guilty of Murder; as where aiPerſon-ſhooting HH. P. C. % 
ar tame Fowl, with an Intent to ſteal them, accidentally kills a Man; Kelynge 1 
or where one ſets upon a Man to rob him, and kills him 8 H.P.C. 
Reſiſtance ; or where a Perſon ſhooting at, or 8 one n with 
a Tha to * him, miſſes Dn, 8 en Wee A 


ie * 7 


— rnnes ne ” — 


14 


0 5 93. 
28 oore oo 
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wv >a a. abbr, in el Calts'y 
en havikg dach u * Lacs is che immediate 
. 


ah Sy, 

| | Dea cla her it any Mya 

r1 th yl it ms ly horns Gi a Tech = 
15 ap we ſoned Appleiro'his Wife, ADE 


byy add again bebe yl A SA 
gave A. a . ſuch affo was 1 
5 Co 8. the Wife who mixed Ratebane In ia Poriow' fe by an 2 ta 71 
usband, which did not kill him, but afterwards killed the Apoth 
. who ro vindicars This Peporarioh/ exfled himſelf, havin ag fl fir 
about. Neicher is it material in this Caſe, That rhe ſtirklag of 245 
tign might make the Operation af” 'rhe Poiſbn* more. epibles an 60 
1 ir would! bave been 3 for 'inafimach as fuch' a murderous futentipn, 
2 of it ſelf perhaps in ſtrictneſs might juſtly be made pyniſhable. with” 
8 now ih the Event the Cauſe of the Ring lo loſm ETD a Jud 
1 x 


bo as ſeverely: puniſted as if it had 
of ed or bor 75 Pon 


the milling: whercof is not — to any want of 6 
5 wi Rd | 1 | 
9 Co. 51. b _ th deſſroy Vemine, the Perſon b he 1 6 led is g = 


— 


pl. Come. Selk 4j. Buri owe hkapßen to be Acer 
of Hibmivide: er informnam only, bee aſe 18 dada were who 
innocent, 
H. . 1 C Alſo if a third eee e to 5 d he 
Y bgaged/ ni a Combat wir another upon a. Watrel, ir 
1 1 he who kills him is guilty of Maullau Ki: on! 7 5 ir 'harh been 
H. P. C. 45. adjudged; That if a Juſtice of Peace, Conſtable, ot Watchmah, or. exeti 
555 5% al piirhte Perſon, be Killed 1 in endeavouring te part thoſe whom he foes. 
Savil. q 85 1 the Perſon by whom he is killed, Fl N. of Murder; aud 
Kelynge 65. that he canner” exgule' himſelf alledging t he did was ma. 
27 C g. ludden Afbay in che Heat of Blo Th the Violence of Paſ- 
4 Co. 40. b. ſiom her he who' earries his Reſenrments ſo kis * not only to exe-" 
48 ef cute his Revenge apeinſichoſe-who aße age affronted him, but even 4 8 
. ſuch as have note 'offende# him bar by dôing their Dit 
deayouring to reſtrain him from breaking through his, ſhews füch an ob- 
ſtinate Contempt of the Laws, that he is no more to be favoured, than if 
he * On ei 0043222000) JÞQ 
kelynge 66. Seck. 45. Vet ie Rach been reſolved; Thar if che third: perſin ſhin in 
ſuch a ſydden Ay do not give Notice for what Purpoſe he comes, by 
commanding the Parties in the King's Name to keep the Peace, ox other- 
wiſe manifeſtly ſnobing bis Intention to be ngr to take Parr, in the 
Quarrel, but tb appcster it, he; Who Kills hen is gufley of Manſſaughter . 
only, for he mig ſuſpect chat he came 10 ſide with his Adverfary. 
Seck. 46. As to the ſecond Inftanee of: this Kind; vx. Such k ling as 
happens in the Execution of an unlawful Action, where the pri De 
ſign is id commyyia! bat Breach-of.” the Peace,” not intended . 
Perſon of hiin . happens to de flain; it feems clear, That 1 3 | 
vers Perſons: reſi ly to reſiſt all-Oppoſers in the Commiſſion , 
of «any: Breach of-ythe Pence, and to exccute'ir-in Tach a Manger” as natu- 4 
Savil, 67) tal tends to raiſe Tumuits and Aﬀeays, as by” commitring a, viofent 
Mega th a Dellcifin with greut Numbers of People, h A 8. and ian 
Crony a4:ba ip doiig hap bende lll Ss Men, they ate alf guiſty "they .. 
es . muſkiar daes Pri aden 0a Bree of the Ach, 
Y YPoa in ſuch bold Diſturbaacis of the PuMlick/ Peace, i 


Dyer 128. and | Defiance of, the Juſtice of the Nation. 
EIN 
.. 17. b. 


13. 


= ou wt 


3 d. 47. 
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75 Seck, 47. Yew 3 e e, W ee (© Crom. 38. b. 
Houle, afterwards killed the Perſon whom 255 had ejectec as nie Was i F. C. 56. 
endeavouring in the Night forcibly to regai a rhe'-Podeſions, and to fire | 

the Houle, they were adjudged: a of 6: MadGangilces weg notwith-' :- 25 5 "i 

| ſtanding they did the Fact in Maintenance of a deliberate Injuty, * Ad . 4 

for this: Reaſon, becauſe the Perſon ſlain was ſo much in Fault Mane ne 

Sec. 48. But if in ſuch, or any other, Quarrel, whether ner FOR . 

den or premedicared, a Juſtice of 85 Conſtable, or Watchman, or even 1 5: 25 

9 Perſon, be ſlain-in endeavouring to keep the Peace and fup-- Kinn 

che Afſtay, he who kills him is guilty of-Murder ; for hotwith- C % 0, 

anding it was not his ty Intention to commit a Felony; yer ina( 3 9 Co.-68. 

much as he perſiſts in a leſs Offence with ſo much Obſtinacy-as.t0:go on Crom. 25. 

in it to the Hazard of the Lives of thoſe! who no'otherwile: offend him, 

| bur by doing their Duty in Maintenance of the Law, which therefore 

affords them its more immediate Protection, he ſeems to be in this Re- 

ſpect equally. criminal, as if his Intention had been to commit a Felony. 
Sect. 49. As to che third Inſtance of chis kind, vis. ſuch Killing, as 
happens in the Execution of an unlawſul Addion, the principal Motive 

whereof was to aſſiſt a third Perſon, it ſeems clear, That if a Maſter ma. PI. Crom. 100, 1 
liciouſly intending to kill another rake his Serrants with him, withogt (ron 18 

acquainting them with his Purpoſe, and meet his Adverſary and fight Date. cap. 93. 1 

with him, and the Setvants ſceing rheir- Maſter engaged take part With H. P. C. fl, 

him, and kill the other, oy. are guilty of er, only,” but the "Vic ne 

Maſter of Murder. 5 

Seck. 50. And therefore it follows, a Knie, That ifs a Man's Servant, Cram. ab. 6, 

or Friend, or even a Stranger, coming ſuddenly, fee him fighting with e 

another and ſide with him, and kill the other; or: ſeeing hs Sword: bro- | Rol. Ne.“ 


ken ſend him another, wberewich be kills the other, be is 2 of 407, 08. . 
; . 30 
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Manſlaughter only. £7 od 2101 . 
Sect. 5 1. Vet in this: very Caſe if this Perſon: killed were a Bailiff, or 
other Officer of Juſtice, reſiſted by the Maſter, '&c. in the due Execu- Kelynge 67, 
tion of his Duty, ſuch Friend or Servant, Gel are guilty of "Murder, * 
whether they knew that the Perſon ſlain were an Officer or not. 2.3.4 
Sect. 52." But perhaps it may be objected, That in this laſt Calo 
there ſeems to be no more Malice thaa in the former; and ſuch third 
Perſon being wholly. ignorant. that the Party killed was an Au ſeems 
to be no more in Fault than if he had been a e Perſonn.n 
Sd. 54. To this it may be anſwered, That all Fighting is highly 
unlawful, and that he who on a ſudden-ſceing Perſons engaged in it, is 
fo far from endeavour ing to part them, as every good Subject ought, chat N oy 0 16s. 
he takes part with one Side, and fights in the Quarrel, ber e. . 
the Cauſe of it, ſhews a high Contempt. of the Laws, and a Readi 
to break through them on a ſmall Occaſion, and muſt at his Peril take 
heed what he does; and conſequentiy might rags in ſtrict Juſtice be Plow. Com. 
adjudged in the foregoing Caſes to act with Malice, which doth not al ; 
ways ſignify a particular ill Will againſt the Peiſon killed, as appears by 
many of the above mentioned Caſes; and though ſuch Perſon be favour- 
ed in reſpect of the ſuddenneſs of the Occaſion: where both the Quarrel/ 
and the Perſons are private, . he muſt not expect ſueh Indulgence, 
where the Fight, in wlüch he fo raſhly ingages, was begun in open Op- 
poſition to — Juſtice of the Nation, and: a Perſon happens to be killed 
thereby Wh engaged in Maintenance ' thereof, and on that Acedunt is 
i more ren Care ; 3 2 9 a r char 05 BAK &6 47 
7 i ie e ent 


1 #” 
r + | 
— * - * 4 

13 ; r 
* , : 4 


ded tee Gear thera ein een Fuck e 


| 5 * 0 
- 1. raprable Quarcels/- oy wolf mortar hobo od) Loli 2biewonts wel 
e 60; ech, Fan Bat H a Man another aweſtag and ueſtraibeil rom his 


137. Libemy, under Coloured d r -Waorpnc ot vil Process, Cc. hy thaſe 
8 he in Truth have no ſuch Auchoriey, liappan 10 kill ſuch ji 
 latey ad. in r the Parſon: oppeeſſed, "he fall: athudged- guilty of Man⸗ 
. 4 31 1 notwithſtanding the injured Pæuſbn ſubmitted to them, 

871 "2.1, and not to reſeue iimſelt, and the Perſon who veſcued him, 
e 37 not Kno, Unt he was illegally: arteſted; for ſincr in the Event it ap- 
püeate, that the Perſdns lain pere Treſpaſſers, covering their Vialencs 
with a ſhew of Juſtice, he who kills them is induſged by Form which 
-.  in-theſe Caſes judges by the Event, which Tha bag engage in ſuch une: 
lawful Actioos nod abide ebehile Becki. +: 94 £861 5d: 60 nt 
Sri. yy. As to the fourth Inſtance of this kind; via. Such Killing as 
. happens: in che Execution of an unlawful Action, whereof: the dire: 
Dit. cap. 93. Deſign as 40 cles tom an Arreſt, it ſeems to be agreed, That who» 
H. P. C. 45. ever kills 4 Sheriff. or any of bis Officers, in the lawful Execution of a 
nn Le 28 on u accefling a Perſon war A pie, Ge." is guiley of 
BE 3\.3 1% Ur 3&1 L 4182 n 11 ,00115J Di £ 61 287 10 N 
Sei. 5 6. Neirber is it any Een in ſuch 1 Perddg chat the Proceſs | 
Cra. 12 286, wag errongous, (for it is not void by being ſo,) or that tha Arxeſt was in 
9 C6. 65. | the Night, or that the Officer did not ell han lar what cauſe: he arrcited: 
Cro. Jac. 280. him, and out uf hat Court. (whigh 18 not n er 
6 Co. 68. b.] by the Party's Reſiſtance;) or that the Officer did not his Warrant, 
che he 00 Which he is not bound w do at all, if he be a Bailiff commonly an, 
9 th, 40. nor without a Demaad, if he be à ſpecial aa? 
N 17 55 . an Officer nts Caſes, will be Manſkaughr only, 
, .» 0& + & 3400 511 ll 2d £14221 We 
c Se. 5 I. Where the Warrant by which he acts pines: him no; Aus 
1 Jon. 32 * Adee the Part y'5 | as WhS⁰re 2 Bali arreſts 7. S. 4 Baronet, who 
12 Co. never Was knighted , by — of u Warrant 2o:arreſt J. 8. Knight, + ++ 
Sea. 8. II. Where gad Warrant is cxecuitel in an yulawful Manners 
H. p. c. 45. as if a Bailiff be Kalled in breaking dpen a Door or Window: ro arreſt a 
Man; ot perhaps: if * U 7. by which 
all ſuch atreſts are mada unlauſul. 
_ Sedt. co. As ta chb-fifth Inſtanct uf this hind. uin Such Killing 
as happens in the -Hxtegtion: of an unlauful Action, whereof the 
Wa Purpoſe: Was to uſurp an ällegal Authority, it (comms clear, 
hat if; Perſons tabe upon them bo pur ochers to Meath, either hy 
Voertug fa ne Chmmiſen 7Wwhollyrunknoawn-rg aur Laws, or by Ver- 
Supra Ch. 28. 598 ef at known Juriſdiſhion, which eleaniy cxiends nor to Caſes of this 
S. 5. Netute:; 45. if che Cobricaf Common Pleas cuuſe a Man xo be executed: 
tor Tieaſom ot heluny ; n the Rouge Mantia an Time ef Beace, put a 
I. F. c. 46: Man ta Death by aj; NAattigl dN, both che Judges e NP" 2 
Sagnol under. HEM dt Ar 0) 22153 io 8 
See. G But where: Priſons a hy Venue of a eilte which 
if it mere firiftly creghutag. ould undaubtedly pine chom Ault Authority 
bus —_—_— to he e e Bows tur, it Lepens ahir 
40 I% anchibE « Vit, Sigh Kill 2s 
— 2 — — a; vs. Sag Kllug a8 
Vide ſupra. isgendecbat all. inisifand „That if aherſon happan z0;pecaſion the \Deark: | 
Ch. 29. S. 12. Of: anather, Snaduiledly laing an ide wanoh fftion, :ybichcaanorburt 
| be-gzrended with the manifeſt linger of ſome other; as ; by * with 8 
2 "i Horle | 


? up. 


r than to art hiniſelf by puteing ee 


duly: — to boa 


1Q'.63 .2 
4 
„ 14 - 
> | « 
; — 
p " - * . 1 - Fa * 0 * y % - 1 * 4 = 
g THEY 3 55 5 Br? 5 -. STOHTIOIN 20QO6RYC & 3 138877. ö 
a j ah 4 \& 7 r 7 FE ENTERS 5 * 145 | L &. * 5 1 . *. L : 2 44 1199 : _— 0 | 
4 #. TT 5 — ' ” 2 - . * e oY ws * 5 „ 1 . > * + #) * 
5 Ls yy PT | . Ez +4 * — ©, 
21 4A w 55 Wi LUITI. wi bs LT x „ 118611 1 „ 25 a 
. a x : X P 
| ; | {4 7 5 2 1 1 a t& 
. 7 "ff *4 * . 6 4 am, #* IJ k KT 4 ©, * = N | ®* £ — . 4 . 1 „ * ; 7 a 751 - ; 
5334. 41 10 1211. N14 % "$4644 - 4a * "a * 4 + * * EG 2 . SS. $44. * Iz) 1 > "41 9274 9. x 
. — 9 - x 
6 * 2 * . "3 : 
| Was NN _ A +33 © 8 | 
- #0: 65016 20 3} 99958 ©: H NX L 21524 % Yelith, 14 
1 * F ; 2 * ig ao 
9 : F E * of ” © & 4 U . 7 * * W * : 4 o . »% ; 0. x © * - d 4 * * x * * fr 43. % 7 . Fr 1 / ” 
» #3 / : 8 5 1 + i 5 N. F 78 * c * - Py 6 * : T2 — 9 * A i». "aA * ; © 15 5 5 * 2 
4 = 1 1 
£4 
2 T 9 118114 2 
* „ 
4 * * 


or Weg: which caſc he my be indicted by the Name of a Servant. 


of Stix "EY 


Hode kanwrita bende to kick amor v Mulritads of Pe 


| 5 8 
J. M 0 My 
l 


| 
. 1 Long, * von 
Ale it has been /anciqitly holden, That if u Veifon pet 50 N hb 
Phyſician'vc Surgeon, ungdertake'g Curep and the” Crom s/f 
Patient die under his Hand, he is guilty of 1 Talea, but inaſmuch us che 43 £9.3-34.b. 
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23. H. f auhich fieſt -exclided fuch'feloniogs Killing; as way be callec 5 
wiltful Marther of Malice prepenſe, ' from the"Benefir of Clergy; it may! oo 


be well queſtioned; Whether ſuch Killing ſhall be ſuid to be of Made 
n within the Intent of that Statute; however it is cer g. e 55 
hig e and preſumptuous for, pnskilfall Perſoris 26 utidertake. Mat- n 
ters of this Natutes: and indeed the Law dan dot be welt too ſevere in 
this Caſe; in order to deter ignorant People from ondeavouriag to ger u 
Livelihood by ſuch Practice, which cag not be ſpllowed ꝓitliodt che ma- 
nifeſt Hazard of the Lives of thoſe SO have to do with chem : But fires 
ly 1 endeavours of na Geatlemon who ſtudy to qualify ß 
1 in order do W the F Dil eb g. 
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＋ cee Law not only the Offences ſpeci 
| 5 WW bur many others allo yere —_ petit Treaſons, whieh 
are abe A0 e this Day ; as 4 Piracy 4''d Diſcovery af the * 4* a r. 
. 's.Counſel'by onepf: the-Grand Jury; wie * Arcenipr by 1 e to kill ö % an 6. 


asband,” . Bur by 25 Eu z. io Offence that! wall be adjudged”) ir Zig. 22. | 
£1.00 "Me —_— te p14 ; ju" c 
8 | in hy follswing müss e fat we eiae e 
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„Where an Eccleſiaſtieal Man, Kalas oregon Als high Pre- 
late to whom he owes Obedience. f 


Seck. 2. And this Statute has been ſo ſtrictly allen; that no 
other Caſe whatſoever, which cannot be brought within the Meaning of 
theſe Words, however it may be in its own Nature more heinous, ſhall, ac i, 
by Parity of Reaſon, be expounded to be within the Equity of them ; J laſl. £4 
and therefore the Murther of a Father by a Son ſhall not be puniſhed as H. F. C. 24. 
Petit Treaſon; unleſs the Son may by a reaſonable Conſtruction come un- . Wo 
der the word Servant, by ſerving the Father for Meat, Drink, Clothes, eg 


Seck. 


Bro. Treaf.8, 
been adjudged petit Treaſon wirhin this Starute, ſor no 
Plow. Com. Perſons flain can in neither of theſe caſes, in good Gtammar, obne; nder 

che word Maſter, yet They are clearly within dite meaning thereof, 
uſed hers 0 ſisniſy any Parſon” wn "hol: another Rands related as = 


gn 6. 47h. 


3aft + 20. _. 


im Servant. 
I A . 


Bro. Coro. 
116. 
8. P. 1 10. 


H. P. C. a 
S. P. C. oy 
3 Inſt. 20. 
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H. P. C. 24. 
Daliſ. 16. 
Dalt. ca. 91. 
Crom. 19, 20. 


Dy. 254. PL 
103. 
Bro. Coro. 


37. 
„ en P.. 


Dali 16. 
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cipals as much as the Stranger, are are guilty, F Petit Treaſon, and the 


Dyi 332, Pl. 
25. 


Daliſ. 16. 
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p 1 . da Sin ag Wi 
Seit. 4. Alto the Murther of a Petfon | one who was his-Servant;' 
upon Malice conceived duting the Service, tho? it be not within the en- 
preſs Words, is within the meaning of them, —— as it is but the 
nenen intention of c<e Prey nave * was Ser- 


WY Pr Allo the Procuring, Aiding, or Aberring, of any of cheſs Ot. 
fences, is clearly puniſhable within the of this Act, in the — 
manner as it was before; for the plain Intent of the Statute is Her. 
reſtrain the Judges from proceeding againſt other Crimes 7 ren 
ſons, bur non wa) BC RIG the” Lacks as to theſe. + 1 1; 

Sell. 6. And therefore it ſeems agreed, That Perſons Sende of petit 
1 ſhall be conſttued to be either not guilty at all, or Principal ot 
Acceſſary, according to the known Rules of Law in othet Caſes;' from. 
— ſollows, That if the Fact appear to have been done upon 2 ſud- 
den falling out, or in the Party's neceſſary Self: deſence, & r. it cannot be 
Petit Treaſon : For inaſmuch as all Petit Treaſon implies Murther, and is 
the higheſt-Degree thereof, where: eve the — do not make the 
Offence Murther, they can not make it Petit Treaſon ; auc vice verſd, ge- 
nerally where · ever the Circumſtances are ſuch as will Hake the iling 
of a Stranger by a Stranger Murther, they make the Killing of a Hut- 
band, or Maſter, &c. Petit Treaſon: - Vet it hath bee wud Thar if 
2 Wife, or Servant, procure a Stranger to kill the Husband, or Maſter, 
in the Abſence of ſuch 3 or r Servant, neither the Procurer nor Actor 
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coutages and n the Murtherer to commit the Fact, which mo 
wiſe perhaps he would not have dared to do, and makes them guilty in 
the ſame Degree as if they had actually ſtood by wich their Swords 
drawn, ready to ſecond the Villany,) ſuch Wie, oc 22 being Prin- 


Stranger of Murther; but it is ſaid, That if a Wife ocure a Servant to 1 
kill the Husband, both are guilty 'of Petit Treaſon: Andi even if a 
Stranger procure a Wife, or Servant, to kill the Husband, e i 


ſeems that ho may be indifted as ee to n Feen 230 
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II which: are generally e: ſtom the Luin word 
n of which Wee l Ins 15804 8 1500 2275 8.0 9 
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zar Ong tha en 0 ee >ﬆt as n 1 
Simple Larceny is alſo: of — et *I 5 £19; £3541 Th 1 5 F1 
Grand Larcen . 1 5317 v0 Nuß noqd A 10 „ 16 are 
4. Petit Larceny. 299188 Mieze ens 3. © 45 EF 1 
Sest. 1. Sauple See is af ent taking. Ur e 
and cartying away; by any Perſon, — perſonal Goods 1 
ther, not from the Parke, wur. eee Houle, above the Va *. — 4 
twelve Pence. | n fit m Stott 32) $1815] * . ' 85 
For the berter Explication of which Definition, 1 fall don a 
the ſeveral Parts of ic ʒ As, 8% 3 HOW 9133 oda 11910" 16123 + 26 wr e | Ns 
1. Whar ſhall be ſaid-to be à ſelonicus, and randlen ak m 
2. What ſhall be ſaid to be a carrying a ane Lol odd be 
3. By whom the Offence may bg. Fe. wh i oh 8 38 
4. What are ſuch Goods, the Taking whereof way: be fclonious we 
5. How far ſuch Goods ought to eg e anatheb; e HW 
6. Of what Value they muſt be. : 9 N 
Sec. 2. As to the firſt particular, vic. what thall, * ſaid ; to.be a fe Sm 24 
lonious and fraudulent Taking, it is to be obſerved, That all Felony in- =” dre 45, 
cludes Treſpaſs, and that every Indictment of Larceny muſt have the 1. 
words Feloniet cepit, as well as aſportavit; from —_— it follows, That if H. P. C 6: 
the Party be guilty of no Treſpaſs: in taking. the Goods, a eee be 
Built) of Felony in carrying them away: (|. | 
Sect. 3. And from this Ground it hath been Halden, Than G0 who ;Inft. 103. 
finds ſuch e Goods as l have loſt, and converts them to his own Uſe 4ni- Ke 
mo furandi, is no Felon; and, 4 fortiari, therefore it muſt follow, That one 
who has che actual Poſſeſſion of my Goods by my Delivery, for a ſpe- 
cial Purpoſe, as a Cartier who receives them in order to carry them to a DIP 4.9,10. 
certain Place, or a Tailor who has them in order to make me 3 Suit of KB. C. 43. 
Clothes, or a Friend who is intruſted with chem. to 22 my: Uſe, can- 11 6 mt. 
r i CREE by imbeziling of them aftetwards. | 4.4 
eff. 4: And herein our Law difkers from the Civil, "which, agrezably S.P. C. 25. 
to the . Meſeical Law, having no capital Puniſhment for bare Theſts, deals erate 
with Olfences of this Kind as ſuch, as in ſtrict Juſtice - moſt bertaialy it 
may; but our Law, which all Theſt with Deach, if the Thing 
ſtolp be above the Value df twelve Pence, and with Puniſſi 
ment if under, rather chaſes to deal wich them as civil than criminal Of- 
fences, perliaps for this Reaſon in the aboye mentioned Caſe ye Magee 
Goods loſt, hecauſe the: Party: is not much where nothing 
taken bur what he had loſt before ; and for this Cauſe in theochr Cates 
2 . | A a £0n* 
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+ eee e ſame as if he were a mete Stranger. 


ven. « 107. 


135d 9,10. 
S. P. 125 A. 


Dal. ca. 102. 


Kelynge 35. 
1 Rol. Ab. 73. 
Pl. 16 


3 H. 7. 12. b. 
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Bro. Coro. 
58. 137. 


$ P.C.25. A. Plate, br à Servant Who Kceps h Key to my 


Dalt. ca. 102. 
Moore 246. 
Poph. 84. 


II. P. C. 62. 
3 Inſt. 107. 
Bro. Coro, 
160, 


3 Inft. 5 
H. P. C. 63. 
Kelyn ; 
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d. 254. 
dupa. 276. 
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$'p.C* 61. 


192, 
Bro Agpen, 
84, 100. 
Coro. 171, 


3 Inſt. 113. 
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Who" tives the Poſſe 


zin frauduſently raking away the ſame ;? for in all cheſe caſes the Offence ! - 
| may as properly come under the word Cepit, the Injury to the Owner is 


- *bimſelf, but in many caſes he who receives them from another, may be 


Horſe, rake out a Rep 


the Sheriff, by vertue of a Judgment obtained, without any the; leaſt Co- 
lour of Title, upon 
of legal Proceſs is ſo far from extenuating that it highly aggravates the 
DFO by the Abuſe' par on che Law, in aptly: it ove: the pens, 


the County of B, and catries them to the County of C, may be indicted. 
or a Tal een in the County of C, as well as t 


as the firſt Taking. et a Pirate carrying the Goods whereof he robbed 
me at Sea, into any County, can not be indicted for Felony. there, be-. 
cauſe the original Taking was not "_ a Felony een che Common 


«+ 
we 


N 0 950 Lahe FEY 2 Book” 
ing the inbeziling of Goods delivered to another by the Owner, 
Party being 8 wich the whole Poſſeſſion, it may be 
preſumed that both the Offender and his Offence ate known, and conſe- 5 | 
quently the Perſon injured is ſuppoſed cc hape a Remedy by Action 
= him, from ene ſome have made it Part of the E 
Definition of Larceny, that it he committed without the Knowledge of 
the Owner, and it ſeems rigotbus to haye Recourſe to ſevere Laws, 


where probably more 8 ones will be eflectual. 5 
Seck. 5. And a ea aN hereto it has been reſolved, That even thoſe | 


Goods by the Detivery of che Party, may be 
gullty of Felöny by taleiug away Part thereof win an intent to ſteal it; 
as if a Carrier open a Pack and take our part of the Goods, or a Weaver - 
who has received Silk to work, or a Miller who has Corn to grind, * 4 
out part with an Intent ro teal it, in which caſes it may not on] Pho 
ſaid that ſuch Poſſeſſion of a part diſtin from the whole was gained by 
Wrong, and not delivered by the Owner, bur alſo that it was obtained 
baſely, fraudulently, and clandeſtiaèly, in Hopes to 8 its being 
diſcovered at all, or fix d upon any one when diſcov ere. 4 $ 
Se@. 6... Alſo ir ſeems generally agreed, Thar one whas has? the bare 
the "tp dee VIC G80 Gods, but nôt the Poſſeſſion of them, as 
12 "Sh pherd who- hoes after n Shecp;-or'a Butler who rakes care of my 
Chamber, or a Gueſt. who 


has a piece of Plate ſet 1 him in an Inn, may be guilty of Felony, 


great, and the ktaud as ſecret; and tn; W more bale, than if it 


had been done by a Stranger. 
Sed, 7. Alſo it ſeems clear, That if a Carrier, ſtor! he has brought l 
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if 15. 34 1 2 r., What Tang away, will carisfy the Word ci: in an lndftment fot 
1 3 o. wbt ſalt be ſaid to be a Taking away from the perſon. 

TS os 2 3. What kind of Taking ſhall be ſald to be violent. * 100 

5 t ort) DE 4. In what Reſpects Robbery differs from other Litrcenies.” gen, 


l 4 As to the firſt Point, ae.” What Taking 


away mill dsh 


© | the Wend Cepit-in an indictment for Re Ait e clear; That he 
nec ah who receives my Money by my Delivery. * whilſt I am under the 
+ H.3. 3.4. Terror: of his Allaulcy\briafterwards/while I think my ſelf bound in Con- 
rr der ſcience to give it him by an Oath to that Purpoſe, which in my Feat 
Den. . was compelled by him to take, may in the Eye of the Law. as pro- 
Inſt. 44. ly. dead to el from me," as * who actually takes * du 'of" "py 


- 
Fita. Cort ase. Packet; wich his own Hands. e eee 
J lost. 6 Seck. 5. Neither can he, who has once aQually compleated t che Offener; 
H. F. C. 1a. by taking my Goods in ſuch a OE into his re akerwards | 
pargoit by eny Re delivery, G.. e | 
S.P.C. 27. g. | Sed. 6. "Bur he wh&-only arcacks me in order to rob me. Bir: Wes ut 
3 2 take my Goods into his Poſſeſſion, though he go ſo ſar as to cut off the 
3 cop. loo. Girdle of my Purſe, by Reaſon . whereof it falls to the Ground, is not 
| TK guilty of Robbery ; but highly puniſhable by ine and Impriſonment, 
80. for/ſo. enormous a Breach of the Pe ee. 
Ser. 70. Yer in ſome Caſes a Man may be ald to rob may where in 
EY Truth he never actually had any of my Goods in his Poſſeſſion; as 
5 48511 Porn I am robbed by ſeveral in one Gang, and one of them only makes 
Com . my Money, in which Caſe, in Judgment of Law, every one of the Com- 
/ ' pany ſhall be ſaid ro rake it, in reſpect of that Encourãgment which they 
give to one another through the Hopds of mutual Aſſiſtance in their En- 
5 2 2 terprize: Nay, though: they miſs of their firſt intended Prize; and one 
3 of them afterwards ride from the reſt, and rob a third Perſon-in-the ſame 
Dult. cap, 1ge. High-way out of their View, and then return to them, all are guilty of 
. . & 120 Robbery ; for they came together with an Intent to rob, and to aſſiſt one 
| another in ſo doing. 
SeF. 8. As to the age Point, viz. What ſhall be ſaid to be a 
Taking away from che Perſon; not only the Taking away a Horſe from 
a Man where on he is actually icing, or ng outThis Pocket, bur alſo 
the Taking of any Thing from him openly and before his Face, which is 
SF. C. a5. d. under his immediate and perſonal” Care and Protection, may properly 
8 278 enough be ſaid to be a Taking from the Perſon : And therefore he who 
3 Inſt. 69. having firſt aſſaulted me takes away my Horſe ſtanding by ihe, 571 baving 
HI. k. c —4 or me in Fear, drives 2 th Cattle in my Preſence aut of. my aſture, or 
| es up my Purſe which in my Fright I caſt into 2 Bud or my Hat 
80 Rep. 56 which, del from my Head, ot robs * — Monty beſcke my 
Face, may be indicted as having taken: ſuch I lings from my Perſom. 
Sect. 9. As to the third Point, via. What kind of Taking ſhall be 
n id 10 de violent; where-ever à Perſon aſſaulta another with luch Cir- 
cumſtances of Terror as put him into Fear, and cauſes him hy Reaſon of 
ur Ces ſuch Fear to part with his Money, the Taking thereof is adjudged Rob- 
bery, whether there were any Weapon drawn or not, or whether the Perſon . 
Crom. 34 b. aſſaulted delivered his Money upon the other's Command, or afterwards 
Dal. cap.teo. gave it him "__ his ccaſing to ule rn. and begging an Alms ; for he 
3 was 
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the Claim of Property, in the H.P. C. #2 
Thing ta — away, an bn any y Pony is no manner of Excuſe. * 


5 —— wy OS Pope, differs from 


Seck. 12. I. No arh er Larcen | have t of Death, unleſs 8 p. c. 
e M but Robbery ſhall Crom. a7 
how ſmall ſoever — Value may be of the 3 Thing 1 F454 
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in the — Book concerning Clergy. RI] 


c H A b. \XXXV. 
9 Larceny from the Perſons 0 . 
Seck. 1. N from, the Perſon | of a Alan without "ry him in 


Fear, is either done privily without his 8 65 74 | 
be Caſe it is excluded from the Benefit of the Clergy by 82.4. 8 
apen] and avowedly beſore his Face ; as if one take . Har 1 — Dy, t 
my „and run away. with it, or come into my cheapen 0. Row, 
Goods, and run away with them without paying - for =_ which is H. P. C. 73, 
agreed not to be Robbery, and as it ſeems is more properly indictable as 573. 


2 Treſpaſs than Felony, 45 the Offender were eicher own, or im- 5. Aras 4 
mediately fled the Country if he were known; otherwiſe 1 have 4 Remedy Ram. _ 


againſt bi in the ordinary Courſe of Civil Juſtice ; and it ſoems. rigo- . 


rous ro make ſuch Offences capital, which probabl may ſufficiently be 
provided againſt by more gentle Methods. * * 
Self. 2. However it is certain, That all open Larcenjes Bomm \ the Per- 
ſon are within the Benefit of the C 1829 75 n committed in 
a Dwelling Houle, Cc. 0485 Lang 5, from "ew. #16 
taken away * 0 AIG) 3 tan d n We an Wen dr | 
n devs MY r I, * WWA a ** 
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8: I. HE Branch of complicated Larceny, is che which is 
1 © from*the'Habitarion'of'a | Mari, Which sb it ſtem to 
have a nf er e of Guilt than ſimple , yer 1 do not find ir 
diſtin from iti by the Common Law, either as to the Circumſtances 
abov to eonftitate the Offence, or as to 


mentioned — We're 
the Puniſhmen . | 
ect. 2, However it is at "oh Day excluded ** the Benefit of the 
Clergy in many Cuſes by ſeveral Acts of Parliament, which 1 ſhall * = 
mne conſider in the ſetond Book in the yore concerning e 
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e CH AP. XXXVIL 
07 Piracy. 


Set. PO what has Wa laid concerning ſuch Lacrceniah as are Fe - 

lonies by the Common Law, it may not be im ropet to 

add ſomewhat concerning Piracy and Depredation at Sea, Which is a c4- 
piral Offence by the Civil Law. 

Seck. 2. It is aid, That before 25 Ed. 3. this Offence was puniſhed 

at Common Law as Petit Treaſon; if committed by a Subject, and as 8 


© Felony, if committed by a Foreigner: However it ſcems agreed, that aſtet 
- that Statute by which all Treaſon is confined to the ee therein 


* 
« a3 


ſer down, it was cognizable only by the Civil Law. 

Seck. 3. But this proving very inconFenichr, becauſe by that Law 
no Offender ſhall have Judgment of Death, without his own Confeſſion 
ot direct Proof by Eye: Witneſſes, it was enacted by 18 H. 8. 15. That al 
Felonies and Robberies, &c. upon the Sta, or in am Haven, River, Creek, or Place, 
where the Admiral or Admirals have or pretend to have Power, Authority of 
Juri {di@ion, ſhall be inquired, tried, heard, determined and ju Ad in ſuch Shires 
and Plates in the Realm, a ſhall be limited ty the King's C pate) or Commiſſion} ' 
70 be Wrefted for the ſame, in like Form and Contition, as if am ſuch Offenct 
or Offences had been commited or done in or upon the Lind, and fuck Comm ſions 


ſhal be had under the Ki ing 16 rea Seal, directed to the A or Admirals, or 
10 
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Chap- 37. Gee 
to. 1 a Depurics nn * 
ſubſtantial Perſons, as ſhall be named or appointed by the Lund Chi | 
land far: the: Time: beings] from Time toi Time, e yroent pf qurre, | 
16. hear and determine ces,; Her abe cn C e 
Land aſal for; Felonies ann — &c. donownd comminet hor rhe Lan ono 
ite Beadep. ti 10H {now dandw ene 2s 14 af Do nn en fl 
See. a And it is farther cnafted! the faid Seaturd," Tias 97 | 
ſen or Perſons happen to be indicteul fur ach Aont, o bereafier 
Aue, ipod the Sass, onimanyather Place above liluittit et hur thed ſuch DUE. 4a n 
ceſs; Tuulg ant and Executidn,: ſhall ur had, Mane And minds, 50 u 1% EEE 
every ſuch Perſon and Pexſonk ſo being Indicttth) as nt Flows, Bee. fe 

Hy ile lar the Lund iareuſtorttd, -* 1 


nad heh. 
lies of Ein 


Felom c. mpon ihe Lund, 
Sect. 51 And it is further enacted by chefaid Statute, 7 hut ſuol as | 
uns ed eee 61555 Non, of (Proceſs *by ay cher 
1 1ſball: I TW N Ping of Death, Loſſes of "Lindy 
| Goodkatt Chut telt, as Ff atrainted und convicted of 1520 Offence 
een ade Lend, WY: Na they . on exthoded from 8 was wy 18 
Clegg. A Una 33 ak as, wht Mov ot td At Yo SG de 
In che Eapoſition'of this Act ic has wink: holden. wa Nn N 
Sed. 6. I. That it does not alter the 'Narure of 10 Ober; ſo às td ; Inſt. 112, 
make that Which Was before a Felony only by che. Civil Ia, now be- 5 
come. Felony by the Common Law y. for © Offence muſt ſtill be al- n. 
as done upon the Sea, and is no Way cogniſable by the Common 
Law, but only by Vertue of this Statute, Which by ordaining that in 
{ome Reſpects it ſhall have the like Trial and Puniſſiment, as ate uſed: for 
Felony at Common Law; ſhall not be carried ſo far as tõ make it alſo 
agree with it in other particulars» which are not mentioned! And from Moore 756. 
hence it follows, Thar this Offence cemains as before of a ſpecial Nature, 217: . 
and that it ſhall not be included in a general Pardon of all Felonies, H. P. C. 77. 
which, as it was before this Statute, to be expounded of no Felonies 
which are ſuch only wt the Civil L, EN nrinue ſtill to have _ 
ſame\Conſtruction. #1 
Set. 7. From the — Ground allo i ir follows; That as Peeſonk ſhall, oY 
in Reſpect of this Statute, be:conſtrued to be, or puniſhed as, Acceſſaries ; Iaſt. ir. 
to Piracy before or after, as they might have been if it had been made a Fe- 1 4 C. 77. 
lony by the Statute, whereby all thoſe would inridentally have been 
made Acceſſaries in the like Caſes, in which they would have: been Ac- 
ceſſaties to a Felony at Common Law And from hence it follows, That 
Acceſſaries to Piracy, being neither expreſly named in the Statute, nor 
by Conſtruction included in it, remain as they were before, and were 
triable by the Civil Law, if their Offence were committed on the Sea, but 
if on the Land, by no Law until 11 and 12 Mil. 3. 5. for 2 and 3 E. 6. 24. 
which provides againſt Acceſſaries in one County to a Felony in another, 
extends not to Acceſſaries to an Offence committed in no County, but on 
the Sea; but by the ſaid Statute of 11 and 12 Mil they: are triable in like” 
Manner as the Principals are by the Statute of 28 H. 8, + + 
Sect. 8. From the ſame Ground alſo it follows, That an Abtalodes for 7 taſt. 142. 
his Offence: corrupts not the Blood, inaſmuch! as the Sracure only ſays Ii. F. C. 77 
that the Offender ſhall ſuffer ſuch Pains of Death, Gr. as if be were at- 
tainted of a Felony at Common n but ſays not that the Ne fone" 
be cotrupted, G rr. £09 Mine i 21 Ba 7 
Seck. 9. Vet it hs reſolveds: That an "Offender faking mute: en kr 
an Arraignmeiit by Force of this Statute, ſhall have Judgment of Pain N 1 * 
Fort 0 dure; for. che Words of the Statute are, er # Commiſſion: 1 ing Pl. 4s. 
RY 4 1 Heck 
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e nds les hate bald, Phil de dime ent bende DG 
3 Inst. 112. —— ge the Fat to he done upon cht Bra, and muſt leve both 
T. C 1 the Words and: Pinaia s Aud char . Offence is res dee 
Rol. Re. 175. — he is Act _ Piracy, —— 1 not have _ | 
a0 nd. Tuking wn S, 
„is wet within dhe Statue 
1 Rol. Re. * 1. is agrged, That this Sestute extends pot 50 Offebcet 
1 7. C., dane in Creeks or Focts within the Rody' of a County, 'bocuule they are, 
3Tnft, 133. n were, cagaizadic by the Common Li. 
Sef?. 12. It is anacted by 14: and a2 . 3. 5. ubich A vüntissed | 
by « Gang, 3 \ for ye eats, and from-thenee u the End. of he next 
 Sſhons((@af —— That. „ Piraties, Fulaniri ieniſl Rolber ien cf, 
in ar pom tin a, ur in am Place whete ihr ddmiral this Faniſaietion, 23 
vied end deverarined at den or hen the. Land, in a of his MA 
Plantations, te; 20 be | by ile Comin —— Se 
the Seal of the Admiralty, directed to any of the Admirals, &c. and ſuch Pe 2 


Officers by Name, or for, the Time „* his Maja thin , 

eee K — _— 
n ede any Per fon — — Inforevation of any: e ali gives 
Oasbh, and to call 4 Conrt of Admiruty, which Jboll:confi ee 

es ebe leaſt, and Phe e in he Tri of the Al fe, K „* 

fel Ovrelbiens 4 ae ſet fart at lunge in the ſaid Su 't. | 
Seh. 13. And it is farther enacted by ö— — @ — The 
F any of tit. Majeſty's natural hm Subj —— ro here 
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\ Cent a6y Pirgcy or Robbery, or auy AG — 
Suojedb., 2 — under Colour of any Commiſſion _— Toit 


| . age of, 222 
of them. e 2 and — 2 


Offenders, and t very 
C 2 and every of —— = convilted thereof, 40. 


cording to this AF, or the 3 Statute of King Henry the Eighth,” fhall have 
2. wh Faint of Death, Loſs of Linds, Goods and Clauth, a Rae, 
| Robbers apom the Seas pught to have and ſuffer. | 
. 14 And "ie forcher enacted by the laid Statute, 2212 
| Commender or Maſter any Sbip, os any Seaman or. Mariner, fball 
Place mere the Aan hath Jen ſadien. lutray | lis Traſt- aud turn Pirate, 
Enrmy er Rabel, and pirutisalſ) and frloniayſly run au with bis or thrir- Ship or 
Ships, ar a#y Barge, Bat, Orduance, Anonunition, Goods or Merchandizes, 
or yield them aß woluntarily to any Pirate, or bring any feducing Miſſage from 
any Pirate, mj of Rebel, Sen To: er copfeder ate with, or attempt or 
| —ç——2 te cn, any Commander, Mafter, Officer or Mariner to yield up o- 
ama mth — Goods or Merchandize, or turs Pirate, or go ovir to 
Pats, ld 2 uialant Flinds un his Commander, | whereby 
te hinder him from fig in Defence of bis Ship 2 Goods dne 1 
his Truſt, or that jp — his Maſter, or wake or endianour to make a Re 
0} in tis Ship, all bt adjudged to be) r and being 
eee 6 the Daches of this 48 dl beur and ffs 
Pains of Death, Loſs of Line, Go an Chan ns g en 
Robbers Apen the Seas enghtt to lde and £4. 
SedF. 15. And it is farther enacte 8 che ſaid Stature, n all ant | 
every Perjon: Re — | who hall either on. the Land or nb the 
_ ws 6. ſet forth any Firat, wn aid and aid, or maintain,” 
Precunt, C er af any. — Perſons -whatfeoceer, to do or 


1 commit 


35 | = f 7. —— hong £ 
Chap. 38. / Bunge: 

Chap. 38. V Burgiag. 
1 8 vs | : 


1 y 1 75 "PS PORE 1. 2 * . 3 an 4 
Commit any Piracies or Robheries,npin the; Seas ; and ſuch; Perſon ar-Perſons ſhall 
thereupon do. gr commit am ſuch. Pirdcy..01 Robbery, then all and tvery f, 
Perſon or Perſons | whatſorver, ſo: 45 aforeſaid; ſeiting forth; any Pirate; or aid. 
ing or i. maintaining, procuring, commanding, counſelling or 
le ſame, either on the Land or upon the Se, ſhall be adjudged th be Accrſſa 

»: Thut after any 


1 
- 


| to ſuch Piracy and Robbery done. and commilied: And fu 

Piracy or Robbery is or ſhall be commited ty any Pirate or Robber whatſoever; every © 
Perſon or Perſons, who, knowing that ſuch-Pirate or Robber has, done: en gemi! 
Jech Piracy and Robbery, ſhall. en the Land or upon the; Sea receive; entertain, or i 
conceal any ſuch Pirate or Robher, or receive er take into his Cuſtody, any Ship, 
Veſſel, Goads or Chattels, which have been by any ſuch Pirate or Robber. pirati- | 


cally and feloniouſly taken, ſhall be, by this Statute likewiſe adiudeed to be. accelars | 
to. ſuch Pixaty and Robbery : And that: all ſuch 4 — * * 

Robberies, ſhall. be enquired of, tried, heard, determined and adjudged according 

10 the common Comſe of the Law, according to the: ſaid Statate of: 28 H. 8. 4 

the Principals of” ſuch Pirgties and Robberies may be, and no otherwiſe. aud being 
thereupon attained, [hall ſuffer ſuch Pains of Death, Leſi of Lands, Goods and 

Chattels, and in like, manner a the Principals of ſuch: Piracies, Rahberies. and. 

Felonies, oug ht to [uſer according to the ſaid Statute of H. 8. which i dltelared to HOIST 
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Seck. 1. Burglary is 2 Felony at the Common Law, in breaki 

FJect. 1. Burglary ' |, at, the Common Law, in breaking H. Pp. c. 7% 
and Saas the Manſion Houſe of another, or (as ſome ſay,) the Walls 21 Als: 
or Gates of a walled Town in the Night, to the Intent to commit ſome The 9; 
Felony within the ſame, whether the felonious Intent be executed or not. 3. P C. 


2 td + > y oh 2 3 ine Lita 142 1 | Dale. cap. 99. 
7. 1 11 4 „ . 914 {3 33 4488 FH 7 . i | 
For the better Underſtanding whereof, I ſhall, conſider therfollowing . 30. 8. 


; * 1 8 . 
; : Cab off - N 


2 1 ; 
K 4 
k © 


hee, oft; Lot; 
. What ſhall be accounted Night-time for this, Pw 2 
2. Whether there muſt be both an actual Entry and Breaking. 
3. What Breaking is ſufficient. n. 

E * * Wy 8, 4 of a 4 0 nnen 301 ; 1. 2 "IM; : 
4 What Entry. 3:{+Þ/ W214 *-2...001055 248 261 30} þnAt tenofht vt id ur ow: 
SO In what Place this Offence may be committed. n“ STHI# 25% {691 4 

6. What Degree of Guilt is required in the principal Intention . 
eee 941 bad d. Troaloo} n O v3. ain 2069 7809 Vo 5} 25. Dat. cap.99. | 
Sed. 2. As to the firlt Point, vis. MWbat ſhall/ be accounted Night- S . C. 30. 
Time for, this, Purpoſe; there are e That Burglary may be f F. d 5. 
Ee Time aſter Sun: ſet, and before; Sun-tiſing 3 but it ing. 63. 
the much tter Opinion, That the Bel Kuen, which is preci 
5 N | TI 0 | D | | | * a þ 
4 : — 7 * 
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ſel 85 vil 47. 
Crom. 32. 2. 
7 Ce. 6. 


109 


Dalt. cap 99. 
Crom. 32. a. 


Dyer 99 a. 
S. P. C. 30.8. 
3 Inſt. 64. 
H. P. C. 80. 


Con. Dalt. 


Cap 99. 
Crom. 31. b. 


3 Inſt. 64. 
H. P. C. 80. 


H. P. C. 80. 
82. 


Con. Dal 99. 


Crom. 34. 3. 
H. P. C. .. 


1 And. 115. 
H. P. C. 80. 


Ssvil. 47. 


Dal. cap. 99. 
Kelynge 5 
H. P. C. 8 

82. 

Hutt. 20. 


Ys 
Crom . 
Con, And; 
951 1 T 

Ti4di,# 


8 42. 
kelynge 63, 


Lo. 32. b. 
alt. cap. 99. 
H. P. C. 81. 
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Dale. cap. 99. 


Dalt cop. 99. 


adjudged, That choſe were no le 


not be a * 


a 
{3 122 
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fl vv Sook©® 
rage for this Oſſenee Gpsdt be-ſarſhfied in 2 
1 if N the Evidenes, chat there was ſo aer 
e 1 W thay! a May's" Countenance might be — 
oe 8 wee neee 6 TR e ws DO dy tg . 
3. A8 te the ſecond Point, vis. Weder chere maſt be bort 
Mc Eutry and Breaking'; notwiehſtanding ſome looſe Opinions to 
the te de no good Cauſe to doubt but that both 
are choto compleat this Ofens, for che Words fregir and imrvir, 
bock of them preciſely neceſſary in the Indictment, both muſt be. 
tots A a” be therefore there ean be no Burglary where there 
is neither of them * * on dere ae ren a Houle, the Owner 
fling. out his Money ; N #93 mas 8 N a 
Seck. . As to 1 dne Point vis. Whar Breaking” is ſufficient; 
ſeems agreed, That fuch a Breaking as is implied by Law in every ak 
ful Entry! ors the hoſſeſſton of another, whecher it lie open or be inecloſed ? 
and wil maintain a common Indictment, or Action of Treſpaſs 2 : 
clavfum"Pregit, will not ſatisfy the Words Frionich & Burgas) Feet, ex - 
cept in — ſpecial Caſes, in which it is accompanied with ſueh Circum · 
ſtances as make it as heinous as an actual Breaking: And from hence it 
follows, That if one enter into a Houſe by a Door which he finds open, 
or through a Hole which was made there 1 and ſteal Goods, c&c. 
or draw any Thing out of a Houſe through a Door or Window which 
were open before, or enter into a Houſe by the Doors open in the Day- 
time, and lie there til] Night, and then rob and go away, without break- 
ing any Part of the. Houle, /he'is: not guilty of Burglary. But it is cer- 
rain, That he would have been guilty thereof if he had opened the Win- 
dow, or unlocked the Door, ot broken a Hole in the Wall, and then had 
entered, &c. or if having entered by a Door which he found open, or having 
lain in the Houſe by the Owner's Conſent, he had but unlatched a Chamber- 
Door; er if. he had ceme down by che Chimney : (in which Cafe od zh 
it might be ſaid, That the Houſe was open there, and fo kth, actuall 
broken; yet it was as much incloſed as the Nature of the Thing would 
bear.) And according to ſome Opinions, he would have been mn like 


ec ew 


manner guilty, if upon an Aſſault made by him upon the Honſe, with 


an Intent to rob it, the Owner had opened the Door in order to drive 


him off, and thereup6# he rad entered: (in which Cafe, as fome ſay, the 


ning of the Doot by the Owner, being occaſioned the felonious 
J, of ehe other, is a8 much mpucable, to him 5 it bad been 
actually done by his oh Hands.) nme 
Deck. 5. And it has allo 5 n That * 15 Perſons 
came to #' Houſe with an Intent to rob it, and knocked at the Door, pre- 
tending to have Buſineſs with the Owner, and being by that Means let 
in, rifled the Houſe, they goes ue of Burglary : Allo. i it hath been 
, who, having a Defign to rob 
a Houle, Fbek Lodgingy im it, hs chen fell oh the La ford and robbed 
him ; for the Law will not endure ro have its Juftice ' ty ſuch 
Evaſions. And for the like Reaſon, a fortiori, it has been r olved, That 
where Perſons, intending te reb 2 Houſe, Tifed a Hue and Cry, and 
prevailed wich a Cehſtabie to makers Seufek in the Heufe, and aving 


got in by that Means, with the Owner's Conſent, bound he Conſtable, | 


and robbed che Inhabieanrs/ they weto guilty 15 'Barglary 


for there c 
ater Afftont do 


lick Juſtice, ary o make Ile cf E 
Proceſs us a Stale fer fich- "vilsſmods | Mr 
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Thagllz 38. 


Set 6. At is recited b CITY . "ph 110 en.” * tne br * 
| iether the © entering Ro Man | «fe Hts 12 J dy 
"with an Intent to commit ſime Flony,” ld Tyeating the. ſara 1 | E . 
Nighttime to get out, were Bergin Aud deseo "It Fe deciateck A) hae hr 
That if any Fer on ſeal enter into ** Nauf ou. or bee Hife of an.thir 
1% Pay or by Nizht, withou Lreafting t . "with an Intent to commit Felo 
or being in my; Ehouſe, hall cum lony, an - 


y, 9p 100 in the Ni Yt-time tr 
"rhe ſaid Heaſ Hoſe ts get tut of the fame, rs Perf on 55 Thall be talen to be, dir W- 
77 nd on fed of the Benefit rf oY in the {; {ame Manner 4s. 15 Fel- | 


rt oken' and 22 557 the” fail Ho the Nigbr-time, ith. an, Intent. 4% 
mit Fan there!” 
Seck 7, As to the Worth Witte v What Entry is ſufficient to chi O Bike <p. 


Purpoſe; it ſeems agreed, That any the leaſt Entry, either wi Wh the , 4 ad. 1 
ot bur with Part of the Body, ot with any Tnſtri ment, or eapon, will 

ſatisfy the Word Ini#evit in an Indictment᷑ of Bucglacy ; as if one do but e700 3 . 
put his Foot over a Threſhold, ar his Hand, or a Hook, or Piſtol, within 
* Window,” or turn the Key of 4 Door allen 1 Tocked, on the lnſige, Crow. 33. 5. 
or diſchatge à loaded Gun into a Houſe,” Gr. ; ut e 
Sec. 8. Nay, it is certain, That in foie Galt one m my d guilty « of | 
Burglary, who never' made any actual Entry at all; as 'wher divers come ACN 327 
to commit a Burglaty together, and lone Rand to watch in 1 8 H C. 80,81. 
Places, And the others enter, and rob, G. for in all Aach Caſes, the 

Act of one is in Judgment of Law the Act of all. 

" $e#.*9. And upon the like Ground, I can ſee no Realon' why, a Ser- 

Sar: * hls confederating with a Ropye, lets him in to rob a Houle, &. Con. H.P. c. 
ſhould not be guilty. o 50 glaty as tuell aß hie; for it is clear, That if p. . _ 
the Servant were ove of the Haase the Entty of the 6rHer wo pld be . 
Hook e his allo'; aud what Diffetence is t chete, when de is in f. 
or 10 18. As to tlie fifth Point, 22 In. what Place this Of ice ma be 
conmiſre> ic . — to be the cürtant Op ion at this Day, That Os 4 Co. 40. 3. 
only in ut neceſntily i. cd. 
allcdge the” ack ir Dina refed. " And Sir Edvard 5 1 ig 147 86. 5 

3 Inſt. 64. 
Church is the Naß fön Houſe 'of 0000 But 1 can Ir +nothipg.in 8 „ ee 
more ancient Authors t counrenatice rhis Nicery ; for the general Tenor Bad 144 b. 
of the old Books ſcems to be, That Burglary may be committed in Bro. Coro 93. 
breaking Houſes, or Churches, or the walls or Gates of a .Town, Ang Dale A. $44 
Staundforde” and 4»d:#ſo# mention Precedents of Indictments of, Burg! oy 27 AfL 38. 
in Domo, without adding Manſtonali : However, the conſtanc Couric rn. 
late Precedents and Opinfons mak&&it ceftaink: vary y dangers if not 14 0 
an incurable,” Fault, to omit the Wörd Mayfonalis in an Indictment _—— 
Burglary in 'a Houſe; and therefqte without! yeſtion, bf 5 t always 
to be inferred where the Ttuth of = "Cale will bear it. in it 4 Dal. © 99. 
not be necellary or proper to =o By rn Word in gallen of | 
Burglary in a Garch, Ne 97 25 r 0 Won ee cned, 1 to E 
taken as 5a. diſtincx RO ths in a Houſe, ©", - 

Seck. Tt Howeper ik is agreed | by All, That à Houſe ens 
dwells bur för Part of che Year, or "Houſe which one bs 6 
in, and btougbt Part of fis 1 5 but has not 8 70 
2 Chanſper Une f the Inns vow! 
or a Houſe W. 80 lun ang . 

Hi 


her ſelf wick | Lats aft © 
ic latisfy 5 in 1 1 Amen f 
any Perſon were actually therein, or not, at the Time of the Gale | 2 age 56 
Seck. z Taft: 4, 


& 14 * 


4 * 


| Kelynge 27 
Fa, 83. ; 
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Dalt. cap. 99. 
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; * 


H. P. C. 83. 
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lynge 83 
Kelynge 83. 
* * * 
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Con. Kelynge 


Crom. 33. 4. 


Co. Lit. 48.b. 


Mrough a | y 

Sec. 14. And if the Law be ſo in this Caſe, it 5 

| reaſonable alſo, That if ſuch a Lodger take alſo a Cellar in the ſaid 
Houſe, a Burglary committed in ſuch Cellar, may be alledged in Domo 

manſionali of the Lodger, whether the Cellar ha | 


Quere, for Kelynge ſeems to incline to a different Opinion. 


Houſe to lodge in, which is actually divided from the reſt, and have a Door 


H. P. C. 83. 


Crom. 31 +1 
8 6 
j Py. 99. Pl. 58, 
| Dalis 22. 
" 1 f 
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Seck. 
adjoi 


pt | ar had any Communication 
with the Houſe or not; for ſince it ſeems to be agreed, That a Barn ot 


Stable, or other Out- Building near to a Houſe, ſhall be looked on as 


Part thereof, why ſhould not ſuch a Cellar have the like Eſtimation? Sed 


6 


Ss * 


Seck. 15. However it is agreed by all, That if one hire 2 Part of 


, 


of its own to the Street, a Burglary therein may be alledged in Domo man- 


- 


| Fonali of ſuch Perſon. | 


Seck. 16. But if he had taken it as a Shop or Work-houſe for his Uſe 
in the hr re only, it ſeems that a Felony therein cannot be alledged 
in a Manſion-Houſe; not of him that lets it, becauſe it is ſeveted by the 
Leaſe from that Part of the Houſe which belongs to him, nor of him to 


whom it is let, becauſe he takes it not to lodge in 


Seck. 17. From what has been ſaid it clearly appears, That no Burg- 
lary can be committed by breaking into any round incloſed, or Booth, | 


or Tent, c. for there ſeems to be no Colour from any Authority ancient 


or modern, to make any Offence Burglary that is not done either againſt 
ſome Houſe, or Church, or the Walls, ot Gates of ſome Town,  _ 
© Sei, 18. As to the ſixth Point, via. What Degree of Guilt is required - 
in the ptincipal Intention of the Offender, it ſeems clear, That there can 
be no Butglary but where the Indictment both expreſly alledges, and che 

Yo alſo finds, an Intention to commit | 


s , _ 14 
elony ; it appear 
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chat the Offender meant. only to commit a Treſpaſs, as to beat the_Kelynge 3. 
Party, Ger he is not guilty of Burglary, However, it ſeems much the 22: g 
better Opinion, That an Intention co. commit | FY Rape, or- ach other. Con. Dale. GE 
Crime which is made Felony: by . Statute, and was a Treſpaſs only at ©? 99- 
Common Law, will make a Man guilty of Burglary, as much as if ſuch H. P. C. 215. 
Offence! were a Felony at Common Law, becauſe where ever a-Statute, gag Ch. 4. 
makes any Offence Felony, it incidentally gives it all the Properties of a 


* 
* 
'CL1ON | e 'g 
. * 4 4 
* 1 * 72 
* ' | 2? "0" Op 4 4” » $ 4 14 . * 
4 1 * 1 2 + 4 5 
: © x f ' «< £ E q , 
— — — ——— — CC — = — ä — li F 
* 9 * * W * — —_ 


4 3 : "We > , 
o . 0 ' © * Fe — 5 f * 7 
f f 18 Ni 7 #5 | 
; . —— . * * $4 =4 
. I N F = « % x £ % 
. £ * * — y 
. . , . © TW 4 * FI i 4. 
8 ; F . 4 - - , , 
| _ * n. | 
; * — . K ; I » * „ 
1 . > 


RSON is a Felony at Common Law, in maliciouſly and volun- 


Bro. Coro. 


A 


tarily burning che Houſe of another by Night or by Day. 135, 155: 
| 1 ee 3 ag S. F.C. 36; 
For the better Explication whereof I ſhall conſider: | RE. 


| ; 2 Inſt. 188. 
1. What is ſuch a Houſe in which Arſon may be committed. 1 Co. 29. 
2. * this Offence may be committed in the Offender's own 
1 : 
3- How much of the Houſe ought to be burnt. 
4 With what Degrees of Malice. | 
| | | \ . 
Se. 1. As to the firſt Point, viz. What is ſuch a Houſe in which ; 1:9. 65. 
Arſon may be committed; ir ſeems agreed, That not only a Manſion- 4. Co. 20. 
Houſe, and the principal Parts thereof, but alſo. any other Houle, and 2 PN, 
the Out · buildings, as Barns, and Stables, adjoining thereto; and alſo Bro. Coro. 
Barns full of Corn, whether they be adjoining to any Houle or not, are 225 C f 
ſo far ſecured by Law, that the malicious burning of them is Arſon ; H. p. 086. 
and it is ſaid, That in an Indictment they are well expreſſed by the Word | 
Domus, without adding Mazfionalis, 5h 55 
Sect. 2. But it ſeems that at this Day the Burning of the Frame of a | 
Houſe, or of a Stack of Corn, Oc. is not accounted Arſon, becauſe it H P. C 86. 
cannot come under the Word Domus,” which ſeems at preſent to be 3 Last 67. 
thought neceſſary in every Indictment of Arſon ; yet it is ſaid, That 3 laſt. 67. 
ancienrlythe Burning a Stack of Corn. was accounted Arſon. And at this 5 PC 
Day by 43 EL. 13. it is Felom without the Benefit of the Clergy, wilfully and Dl. cap. 105. 
of Malice to burn or cauſe to be turned, or aid, procure, or conſent to the Burning of, 
any Barn, Stack of Corn, or Grain, in the Counties of Northumberland, Cum- 
berland; Weſtmorland and Durham. And by 22 and 23 Ca. 2.7. it i Fe. 
lony, in the Night-time, maliciouſly, unlawfully, and willingly to burn or cauſe to be 
burned any Stacks or Ricks of Corn, Flay, or Grain, Barns, er other Houſes, or 
Buildings, or Eilns, in any Place whatſoever : But th: Offender may avoid Jude: 
ment of Death by chufing Tranſportation, and may be proceeded againſt ty any 
three Juſtices of Peace, according to the Method preſcribed by the $ tatute, which 
is ſer forth more at large in Chap. 46. | Ped. | 
Seck. 3. As to the ſecond Point, viz. Whether Arſon may be com- 5 
mitted: in the Ofſender's own Houſe, it ſeems clearly agreed, That one 1 Jon. 154. 
ſeized in Fee, or but poſſeſſed for . of a Houſe ſtanding by it ſelf at Cio. C. 377, 
| ee mon Ee en 
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k 67. 


Ne n, tt 5 84 to 


Cro. Ca 338. not executed: However this is certainly an Offence highly puniſhable, 


1 Inſt. 35 7. 
H. P. C. 85. 


of — bi ehe. ; 1 


11 is | Shot alf . V. cannot commit Felony in bu ag the fame ; 


WEE. - Thar a Man 6 10 
ſelſeg of a Halen 4 Toms, who Burns his een wWieh an dates ed bu 
his Neighbavr's Event burns 15 00h vmby js got guiny pf 


Arlon ; for by the general Fence of the Books ſpesk ing of this | 
bs - a to be do in the Bake ef ae and nor « 


che Offender; neither ſhall any Act, which is < a Crime in Refpedt of 
the Injury which it does, or may do, to another; be made a Felony by 
Reaſon of an Intention thereby to commit a Felony, if ſuch Intention be 


in Regard of the Malice thereof, and the great Danger to the Publick 


Kelynge. 29. Which attends it, and the Offender may be ſeverely fined and impriſoned 


during the King's Pleaſure, and fer on the Pillory, and bound to his good 


Behaviour during Life. 
SeF. 4. As to the third Point, viz. How much of ſuch Houſe ought 


to be burnt, it ſeems to be clearly agreed, That neither a bare Intention 
to burn a Hopſe, nor even an actual Attempt to do it by putting a Fire 
to Part of a Houſe, will amount to Felony, if no Part of it be burnt; 


H. p C. 85, for the Inditment.mult have the Words Incendii & combuſſit : But it is cer» 
Val. cap 195. tain, That if an ny Part of the Houſe be burnt, the Offender is guilty of 


3 Inſt, 66. 


3 Inſt. 67. 
H. P. C. 85. 
Plow. Com 


475. 


Felony, notwithſtanding the Fire afterwards be put our, or 80 out of it 


ſelf. | 
Se. 5. As to the fourth Point, vis. With what Degrees of Malice 


ſuch Houſe ought to be burnt; it ſcems clear, That if the Fire happened 
through Negligence or Miſchance, it cannot make him, who is the un- 
fortunate Caule of it, guilty of Arſonz for the Indictment muſt alledge 
the Offence to have been done Voluntariꝭ ex malitil ſud præcogiia &. felo- 
 lonice. Yet if one maliciouſly intending only to burn the Houle of A. 
happen thereby to burn the Houſe of B. it is certain that he may be in- 
diched as having maliciouſly burned the Houſe of B. for where a — 
Def ign againſt one Man miſſes its Aim, and takes Effet upon another, it 
ſhall have the like Conſtruction as if ir * been levelled againſt him 


who ſuffers * Is 


n 
Of Felonies by Statute 


Ffences more immediately againſt the Subject, made ca pital 
Statute, and not reduced to any of the foregoing OW 7 . 
as are e committed; | | 


„ Apainſt Women. i 
2. Againſt the Rights of Marriage. 
3. Againſt the Members of a Man's Body. 

4. Againſt Records. | 
5. Againſt Cattle. 
6. By Purveyors. 
7. By Soldiers and Mariners. 
8 By Hunters. | 4 
55 ůͤ | 9. By 


% TI ir a vg 
14. By Cutrers of Pow-dike, © * 
15. By Treſpaſſers on the Borders, and Rioters. 
16. By Bankrupts. A. 1 


17. By Counterfeiters of Bank- Notes, Exchequer · Bills, Stam 
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9. By Forgersof falſe Deeds. 11 
, ' , * 5 6 
12. By Servants. wa EP 14 
PIES | | | | 


2 
3 8 8 — - 4 * 4 = 
— — — 3 WQ or AW ——— . 


2 
i 


5 | ps, I. 
8 ty" 2 Squtb+Sca Bands, Lattery-Qrders, c. 6 2! J N 1! | 

In treating hereof, I ſhall firſt conſider ſuch Points as relate to them all | | [1 
in general, and then deſcend to each Crime in particular, in the Order M1 
before ſer dowr'nn. 9 FN ane 1 


As to what telates ta them all in general, I will ſhew, 


t. Where an Offence ſhall be ſaid to be made Felony by Statute, | 
2. What is incidentally implied in every ſuch Scarute, „ 


Sec. x. As to the firſt Point it ſeems eleat, That not only thoſe Bro. Coro. 
Crimes which are made Felonies in expreſs Words, but alſo all thoſe 3%, _ 
which are decreed to have or undergo, Judgment of Life and Member 2 ine. 434. 
y any Statute, become Felonies thereby, whether the Word Felony Co. Lit. 391. 
were omitted or mentioned. FFF 
; Seck. 2 But an Offence ſhall never be made Felony by the Conſttu · Co. Lit. 391. 
Aion of any doubtful and ambiguous Words of a Statute, and there, Hob. 270. 
fore, if it be only prohibited under Pain of forfeicing all that a Man has, ** 16. 
or of ſat ſeiting Body and Goods, or of being at the King's Will for Body, | 
Land, and Goods, it ſhall amount to no more than a high Miſdemeanour, 
puniſhable by Impriſonment, cc. HE Hh Wor 
Selt. 3. Allo where a Stature makes a ſecond Offence Felony, or ſub- 
ject to a heavier Puniſhment than the firſt; it is always implied, That 
ſuch ſecond Offence ought to be committed after a Conviction for tlie H. P. C. 8. 
firſt ; From whence it follows, That if it be nat ſo laid in the Indict- 5.38. 
ment, it ſhall be puniihed but as the firſt Offence; for the gentler Me- z. 
thod ſhall firſt be tried. which perhaps may prove effeRual. 1 Leon 295., 
Sect. 4. As to the ſecond Point, vis. What is incidentally implied in 


* 


every Statute making an Qſſence Felony ; it ſeems clear, That every ſuch 3 aft. 27.59, wy 
Statüte does by neceſſary Conſequence ſubject the Offender to tlie like f P C 2. 
Attainder and Forfeiture, &. and alfo does require the like Conſtruction, Daliſ. 11, 22. 2 

as to thoſe who thall be accounted Acceſſaries befare or after, and to all 

other Intents and Purpoſes, as is incident to a Felony at Common Law. 

Sect. 5. Yer where ſuch a Statute ſaves the Corruption of Blood, ; Iaſt. 47 
it impliedly faves the Deſcent of the Land of the Offender to his Heir: H. F. 0-8. 
Allo where it ſaves the Land to the Heir, it prevents the Corruption of 
Blood ſo far; and it is ſaid, That in both Caſes it faves the Wife's 
Dower, bęcauſe where- ever an Heir cakes as Heir, he ſhall not avoid a 
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3 Toft. 47. 


Title of Dower in Reſpect of the ſame Inheritance. Bur $9'< 0% ie | en Reg wy 
ſuch a ſaving the Land ſhall be forfeited for the Life. of the Offender. ih; if 
Seck. 6, If one commit an Offence which is made Felony by Statute, Bo. Coro. 


Reſpect of that Stature. | ONT ; _ 


and then the Statute be repealed, he cannot be pyniſhed as a Felon in 


Co. Lit. 190. 
' 3 Inſt. 60. 
2 Inſt. 180, 
12 Co. 37. 
3 Inſt. 59, 60. 
H. P. C. 117. 
Ruſn worth 
Collect. Part 
2. Vol. I. 94 
3 Inſt. 59. 


Dal. ca. 105. 
Bro. Par lia- 
ment 55. 

5 Ed. 4. 6. a. 


Ruſh worth 
Coll. Part 2. 
Vol. 1. 100. 
Br. &. 147. 


S. P C. 24. 
Brack. 148. 
Finch.” 2:4. 
Dal. cp. 10. 


Ruſhworrh 
Coll. Parr. 2. 
Vol 1. 100. 
Beck. 147. a. 
Dale ca. 107. 
Cromp 100:a 
Dy. 304. PI. 
51. 


C.o. Ca 332 


L alt, ca. 107, 


might appear whether ſhe did or not, and-likewiſe becauſe the Philoſo- 


* — — 5 * 


: Fe | Je we bond Jnr s Nn | 
FFENCES againſt Women made Felonies by Statute are of two 
1. Me, ed ei ois hes on Hndb aeg in 


2. Forcible Marriage. 


In treating of Rape, I ſhall conſider, 


1. What ſhall be called a Rape. 
2. How it is puniſhed. | 


Seck. 1. As to the firſt Point, It ſeems that Rape is an Offence in ha- 
ving unlawful and carnal Knowledge of a Woman, by Force and againſt 
her Will: But it is ſaid, That no Aſſault upon a Woman in order to raviſh 
her, howſoever ſhameleſs and outrageous ir may be, if it proceed not to 
ſome Degree of Penetration, and alſo of Emiſſion, can amount to a Rape; 
however it is ſaid, That Emiſſion is, prima facie, an Evidence of Pene- 
tration. EY, f e 

Seck. 2. Offences of this Nature are not any way mitigated, by ſhew- 
ing that the Woman at laſt yielded to the Violence, if ſuch her Conſent 
was forced by Fear of Death, or of Dureſs; nor is it any Excuſe, that 
ſhe conſented after the Fact, or that ſhe was a common Strumper ; for ſhe 
is ſtill under the Protection of the Law, and may be forced. Bur it was 
anciently faid, to be no Rape to force a Man's own Concubine. Alſo it 
hath been ſaid by ſome to be no Rape to force a Woman who conceiyes 
at the Time; for it is ſaid, That if ſhe had not conſented, ſhe could not 
have conceived : But this Opinion ſeems very queſtionable, not only be- 
cauſe the previous Violence is no way extenuated by fuch a ſubſequent 
Conſent, bur alſo becauſe if it were neceſſary to ſhew that the Woman 
did not conceive, this Offender could not be tried till ſuch Time as it 


phy of this Notion may very well be doubted of. | nt 
Seck. 3. It is a ſtrong, but not a concluſive Preſumption againſt a Wo- 
man, That ſhe made no Complaint in a reaſonable Time after the Fact. 
Sed. 4. It was a Queſtion before 18 El. 7. Whether a Rape could be 
committed on a Child ot the Age of fix or ſeven Years, but by that Sta- 
ture, w/ ofoever ſhall anlanfully and carnally know and abuſe any Woman Child 
under the Age of ten Tears, ſhall ſuffer as a Felon without Clerey. f 
ct. 5. Upon an Indictment for this Offence, it is no way material 
whether ſuch Child conſented, or were forced; yet ir muſt be proved, 
Thar the Offender entered into her Body, &c. ; 
Sect. 6. All who are preſent and actually aſſiſt a Man to commit a 
Rape, may be indicted as principal Ottenders, whether they be Men ot 
Women. | " 
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TS by 1645 ie ike Nature, were made Felonies by” 3.7 7. "Jn 
ich way end f hi len Wos? vr 
ga 25 Where Women, as well Maidens as Wi 3dows a; Moll ati 


Sabſltmees, 


oftenrimes' taten by Mifedorrs, contrary to their Mul, and after 3 75 1 fie 
Miſ-doers, or to other y their Aſſent, vr defiled, 0 the great Diſpleaſure of God, 
and contrary to the King's Laws, and Diſparagement of the ſaid Women, and at- 
ter Heavineſs and Niſcomſert of their Friends, and to the evil Enſample of all 
other e It is therefore ordained, eſtabliſhed, and enatted by our Sovereign Lord 
the King, by the Advice of the Lords $ Spiritual and Temporal, and the Commons 
in the ſaid Parliament aſſembled, and by Authority of the ſame, That what Per- 
ſen or Perſons from henceforth "that taketh any Woman ( ſo) ' againſt her Will 
unlawfully, that is te ſay, Maid, Widow, or Wife, that ſuch Taking, Procur- 

and Abetting to the * ant alſo reteiving wittingly the ſame Woman ſo 
4 againſt her Will, and knowing the ſame, be Felony : 2 that ſach Miſ- 


doers, Takers, and Procurators to-the E aud Receitors,, 0 ns, aid Of- 
fence in Fm aforeſaid, be henceforth reputed and judged as Fe py 481 : * 
idea alma, that this AF extend not to any Pom ti raking 4) 


claiming her as bis War4 or Bond-Woman. 
Seck. 3. And by 39 El. 9. dll Perſons who fbalt be Principals. or. ot 


rers or Arceſſaries before ſuch Offence committed, are extluded * the Benefit ef 
the Clergy. 


In the Conſtruction bf the ſaid Statute of 3 #7 7. 3+ the following 
Pot Ways been reſolved. 


I. Thar the ſadiftnicar mult exyrelly, | ſer forth,” Poth that the 61.6. 15, 
Wark LOR away had Land or Goods, or was. Heir ir Apparent, and Lis. Ca 485. 
alſo that ſhe was matried or defiled, becauſe no other Caſe zs within the Pang 1, 
Preamble. of the Statute to which the enacting Clauſe clearly tefcrs,p for ; tad. 61. 
it does not fay, That what Perſon, che, that takech aby Wo n againſt HPC. 118, 
ber Wil, "bit what Texan chat taketh any Woman Jo ag Ter Will... 7: Co. 20, 


Ff FF 


" 
CS » , 


7ahd the Offender 1 = My 727 


e e Provrable, ant fonte In Lindi and Tent menii, 17 — 125 3 
s Apparent imd their Anceſtors, for the Laer 74 15 ſuth Hic, je 


Hob. 102. 
Cro. Ca. 485, 
eds. 


Hob. 182. 
Cro. Ca. 463. 


2 


Inſt. Cr. 
aliſ. 22. 


8. P. C. 44 


, 


Cro. Ca. 
.. 15 


Cro. Ca. 488. 
Hob. 183. 
H. P. C. 119. 


Cro. El. 94. 


fue to continue with che Oſſender, and be forced againſt her Wi of 
may from that Time as properly be (ai 
HB iven 
u 


equally within the Words of the Statute, and ſhall not be conſtrued to be 


the Woman, are not Principals within this Statute, becauſe the Words ee 


Perſons [o offending, ſhall feffer Death as in Caſes of Felom. And the Party and 


of Ofc againſt * ; Righis 7 dis. Book: L 


II. That the Indictment ought: alſo to „ Thar the 
Rn 8 of the.Preamble are. fo, but 
that it needs not ſet forth, it was with an Intention to marry or de- 
file the Party, becauſe the Words of the Statute neither „ en 
Intention, noe does che Want thereof any Way leſſen the ho wy 
Seck. 6. III. That it is no manner of  Excuſe,. That omen oc 
Gut wk Bikes Terre wich her own Conſent, becauſe if ſhe aſterwards re 


to be taken againſt her 
Conſenc at all; for till the Force was pur 
pon her, ſhe was in her own Power. p 

Se, 7. IV. That it is not material whether a Woman lo taken away, 
laſt married, ot defiled, with her own Conſent or not, if ſhe were 
under the Force at the Time, becauſe the Offender is in both Caſes 


out of the Meaning of ir, for having prevailed over the Weakneſs of a 
Woman, whom by ſo baſe Means he got into his Power. = 
Se#. 8. V. That thoſd who after the Fact receive the Offender, but not 


receiving wittingly the ſame Woman” ſo talen, & c. but it ſeems clear] . e 
they are Accel 


ries after the O nn. 
Common LAW. 


Sed. 9. VI. That choſe who are only ivy to the Marriage, 1 no 
way Parties to the Forcible Taking away, 2 conſenting cheredo, are not 
within . Statute. 

Sect. VII. That where a Woman is taken by force in the County 
of A. ind marricd in the County of B. the Offender may be indicted and 
found guilty in the County of B. becauſe the — of the Force 
there amounts to 2 foreibie Taking en the Stute. F 

N 8 


\ 


C H A P. XII U. | 
07 Offences again the "Rights 4 Marr a ge _— 


Set. 1. Of ences againſt * Rights of 8 at Common Law, are 
looked upon as Spiritual Offences, and puniſhable only . 
the Eccleſiaſtical Law, but one of them is made Felony, but not excluded 
fromthe Benefit of the Clergy, by 1 Fac. 1. 11. by which it is enaQted, 
That if any Perſon or Perſons, within his Majeſty's Daminions of. England and 
Wales, being married, do marry any Perſon or Perſons, the former Hausband or 
Wife 75 alive, that then every ſuch Offence - ſhall be Felony, and the Perſon and 


Parties ſo offending, ſhall receive ſuch and the like Proceeding, Trial, and Execu- 

one in 1 uch County, where ſuch Perſon or Per fo ns; ns ſhall be prebended, as if the 
Offence had been 1 ſuch County, w | ſuch Perſon 1 or Perſons all be 2 

pravided-by the ſaid Stature, That wething therein cs. 


Perſon or 2 ons whoſe Hutband or Wife ſhall be con- 
the Seas by the Space of ſeuen Tears together, or whiſe 


taken or 
Sei. 2. bert * is 
rained, ſhall extend to 
inna _— bey 


Chap.44- Ofencer againſt the Members of o Man's Body. 
| Heiband or Wife ſhall abſent bin or her ſelf the due from the other, by the Space 
Tears together in any Paris within his Mije + os, the one 
3 ele ee e Ties, ban 
Sed: 3. And it is farther „Tha the Sense 1 extend. 
to any Perſon or Pe bns who ſhall be at the Time 2 diverced by 
Sentence in the Eccleffaſtical Court, vr to Poſer o Po e the fo) 
ATTY be by Sentence in the Ecileftaſts robe argue and f 
effect : Nor to any Perſons Paſt for, or by Reaſon of, an firmer Marriage 
had or wad within Age of Conſent. TI 
Sack. 4. Alſo it is farther ided, That no-ditainder for bs fin ful {5 
make or work any Corraption 0 Blood, Loſs of Derr, 3 * 
or Eleirs.' 

" Ta the Conftruttion of this Stature it has been holden, - | 
Selk. 5. l. That not only choſe who are divorced ane Mutrimonil, mr Int 89. 
ber alſo e divorced only 4 dend & Thoro Cu- Adulterii or Er b. C 122: 
Sævitia, are within che Ex in this Statute, notwithſtanding there be c n 

not the Word Divertiamss, but only 


the Word Separamus, in the Sentence; — This is 
becauſe the Statute, being penal, ſhall be conſtrued favourably, and - Seey, 
ſuch Separations are taken fot Divorces in common Underſtandi 

Sec. 6. II. Where either oſ che Parties were within the A ge of Conſent 3 Inſt. 89. 
ar the Time of the firſt „that not only ſuch Perfodi6s was. H.P. C. 
within ſuch Age, bur alſo the other who was above ir, is within the; 1 * 


Exception of — Statute, becauſe the Power of rer to luch Mar- = PI. = 
riage is equal on both Sides. 5 


| n FA * 1 A 
Selk. 7. III. Thar e fit Marigs were Sea, and the 

later in England, the Party be indicted for it here, becauſe it is the 
later Marriage that makes . ence ; but if the firſt Marriage were in » 81d. 71. 
England, and the later beyond Sea, it is ſaid that the Offender cannot be Kelynge #6. 
indicted here; ſed quere why not ? for the Words of the Statute are, 
That the Parties ſo offending ſhall receive ſuch and the like Proceeding, Trial, 
and Execution, in ſuch County where ſuch Perſon or Perſons ſhall be ap . 
as if the Offence had been committed in ſuch wo. where hi Fe or Per- 


fons ne be — or eu 


fo H A P. XIIV. | 
Of fence againſt the Members of. 4 Mai 5 Bach. 


Teak rating of Offences aint the Members 0. a Man's » Body, 1 fall 


I, what Offences of this Nature are end Mekims.- 
2. How they are puniſhed eee * e 
3. u they are puniſhod by e DIE DIES 
em 
Se8. 1. As to the firſt Point, it ſeems that ſuch a kaun ot any Pare Brie. 4 
of a Man's Body,. whereby he is rendered leſs able in Fighting, ker 15 
to defend himlef e or — an OO is properly m 8. . c 


.. 1 * 


9 
* * * 


1 "I - n 
e 20 *\ 
* 0 . 5 - E 


* 
et 
* 2 <= * 


_—_ 
Y — — — 


- —— 5 . 
* * — — 5 - Y 
— 8 — — =_ is 2 * LS ——— 4 * — . — 
RG — M4 ax * — 3 — — 1 — — a — AT n 
— += raw” - « 4 D - — * — ** - —2 by a * . 
p — „ — — — * — 
a RY PORT a - n — 
. n = bs — r n nne , N x 
8 1 Yo woo AEST I PATTON . n EY — 
. 


And ali the 3 Saad nah, n — 


25 ha. 3.94. _ e . 


See the Aut hor | 
See the duthers Nan Fend, or Fiugec, or Biking. out his Eye or- Fogon on car 
a ſtrating bim, are Pee Mahi, bar the cutting oft hie Bas, r 
Noſe, EI bs + Mabimg, becauſe: che) de not weaken; 
r im S N nan Wr Rr n an en by 
Bract. 244. b. „ due Deine 65. ko babe are to be pt 


Flera, lib- I. e is to he Ghſtrved,  the6 at Maham - is: Felony Anm i fad 

8 F. F. % Thar-antioncly\ Caltfacion was punitled-wieh Death," 20d adler Maſtims 

zIaſt 5:118. with the Loſs of Member for Member; ; hut dfecewards: no Mjr was 

H. P. C. 133. Eee an Gale u ich che ⁰¹ of Le or Member, bo ___ wum 

| ne. Aue 

8H. 4s. 9 "As to the third Point, * How lach Offences. arc > 

2; Statute, it is endftell by 22 arid 23 Ge. 2 cap. 2. 20 i any — 
all an Paryofe aud if Malice forethought,. a ing rn, unlawfully cur 

9 4 cou, en difables tie Iangie, put ont an Eye; ſlit the Mie, cub off; « Noſe, or Lip; 

e tw er diſable am Limb; or Hember, , 3 of his Majeſiy, wah 

I war  Intintjon in ſo doing te mam or 


gure, in any the Manners before, mentionril, 


eh 1 2 5 je Ilut then am in every ſur Cafe the Perſon or Per- 
ſons, ſo ofetding "thi Connfethors, iders and: idbettor ty -lnowing: of, a 
priv) is we © ence as aforefaidy: fad. fab aud are by tho ſaid Statute declared to be 
 Felows,. ans | all ſuffer Death as in Caſes of Felonywithout. Betnfit of G 


Sect. 3. Bur it is provided by tho ſaid Statute, Th no Auninder of 
hl Felony ſhell extend io cortupt the Bloody or ful, the Dower uy the 955 ar 
: _7 be Lands Good or c l the rr „ 2h de lag | 
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eee CHAP. XIV. 
2 0 N Oo ( Hencel an B 


Sect. 1. «A T Common Law the imbezilling, defacing, or iltering any 
„ Record, without due Authority, was an Offence highly 
puniſhable by Fine and Impriſonment, &c. and in many Caſes it was 
made Felony by the following Clauſe of 8 H. 6. 12. 
Sect. 2. Ht is ordained, That if any Record or Parcel of the ſame, Writ, 
Retorn, Panel, Proceſs, or W artant of Attorney, in the King's Courts of Chan- 
cery, Exchequer, the one Bench or the other, or in his Treaſury, be willingly 
eln, takin away; withdrawn, of avoided, by any Clerk, or by other 22 
becauſe whereof any Jud: ment hal be reverſed : That ſuch Stealer, Taker-away, 
 Witharawer, or Avdiaer, their Prochrators, Comnſellors, and Alberts, thertof 
indifted, and þ y Proceſs thereupon made, thereof duly convict «+ their own Go 
feſſton, or by Inqueſt to be taken of lawful Men, (whereof the one half F ſhall be of 
the Men of any Court of the ſame Courts, 54 the other half - F other) ſhall be 
juaged for Felons, and fhall incur the Pain of Felony : And that the Fudges of 
the ſaid Courts, of the one Bench or of the othir, have Powey to hte ind aeter- 
2 ſach Defaults before them, and Was fo make due + ECT as Sue a s 
1414; 2”, 1755 
J Dt 51. In the Conſteuction of this Claus it hath bern beides 41 % = I, 
Seh. 3. 1. That it extends only to the Courts Whith ute eee 
named; and to the Court of Chancery, ſo far only as it proceeds accord- | 
ing cd che Courſe of the Common Law. £5 
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es ny 3 Inſt. 52. 
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1 K 3, 10. 
3 Mod. 66. 


1 Treps 10 

.of Proſenement 
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Shillings and four Pence, ſet on a 3 and making it ſix <Shillings 3 Toft. 72, 
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Sed. 5. III. That not "only: ſuch an Alteration whereby a judg- 
ment is actually reverſed, but alſo ſuch whereby it is — Poa whe- 


ther it were made K. Mistel oe after} 171 was given, or whe- _ 
17 ande Sons is within this 2 Rol. Re.8r. 


ther it —_ be not 
Act; for e Wart 92 el ſhall he rever ſed, 
"as if Re vere any 5 


are taken to have t Tit 
ment ſhall be annulled, = loſe its on hte or Ric, for it is plain, That 
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have — 
N IB, 9 65 1585 
in ane. 
plest Q 
— —— —— in dicker, indicted, tas d * 
lony, berauſd: the — Join in an . — oe — 


is done in ane cannot he ſound . in anocher, bur char nu be indicted 

for s Miſpriſion in eithet County. % AW N 28 - en 185 W Ar NT LIES) 

. * 2 Thacrhs AG, by mvking choſymbo e \beſore the 3 Inft. 52. 
ipol Felons, dees not me aa any way da Hav, her h ate Con. S. P. c. 

2 Ss . 0 are them c general. Cofiſtcuct ia of che +4 9 

W. 3 1 84 „ns den v5 was d en u o 

n 8. Vi. Thur WW che lat Glauſe of de A, the Jul ie of cite 3 Toft, 73. 


Bench have. a. Concurrent: Authority and That they \Which (aa 
quire ſhall proceed; ad that if uh e Offence, "WARE" uin che 


County where the Benches ſit, they need no other Commiſſion; but if it 

were done in another County, that they muſt have a ſpecial Commiſſion : n 
And if in London, that they Thall have a Commiltion in which the Mayor 2 R. 3 11. « 
ſhall be omitted, for the Charters of the Py which require that he ſhall 


be a Principal in over Commiſſion. eiten nþy td nch Cauſes which arc 
ſpecially limited to particular _ — p 

Seer. 9. By 21 Jays is made Fe t he Bene ; of Cle 
but not ſo. as to corrupt ) of hs acknowledge N 2 ocure to be ackno — 4 
any Fine, Recovery, Deed enrolled, Statute, en Bail, or Jud ment 
in the Nane bf am «ther Hf e Peefons: ver privy M1:cjeoting. 

Seit. 10. -Inithe Conte dien here as heme hotden,) 
petſonsde abocher in dhe County of; A. in ping mn Bait 


and che ä - cht Tora Gan 


» 2 R. 3 10. b. 
enge 11. 
S. P. C. 36. 
510. 53 


Gyr 


Bro. Cor. 174. 


ws —_ 


" * 
* * 
4 ; . i * 5 * 
. 8 . 
* — Y — + b 
= — — — 1 doo - — — ao — — 
” 4 - - — — Py — * 4 _ — ITS, - ” AG A 2 — 
- — —— _ ee — 22 — — * ——— - — 2 — — — — — — 4 
* = < a . 5 — — — * 2 
2 = * — A ob 5 "Ty 7 - ? — ä — OS 3 2 2 tn pe „ As 
= ma 2... <ES,os 3 OS O X - a 2th ets IE 7 Wa 8 0 
. ͤ ͤa on 7, AR < IG 2 5 . 
* - — * IR _ 
. 1 — . wt — PIT EIPEDS gs; -4 2 — * wt © 4 "was > Jad — - n 
1 . 6 — BEES * 4 ä 1 . . . x" . — 
1 * — — — „ . — KD... 225 © * P * 1 > S 
—— — a — $2 — — ws A —_— 82 n ow Ba 2 acne. by "PLL FER 
- 0 ſ — y 2 1 N u 
* F r 7 * 8 e OY Le . i . of — Y a ** - 3 l = \ 
— * _ a. 1 » WH * n W ef i _- * 0 A * = » 
- 7 FF : 5 : 
i 


2 . ee Rl Ee per one. 
- 1 2 — — - - 
K — <5 
— * * 8 70 
_ % _n_y * ag * a . 
ba * 


w . RNS 
— — x 
r 7 Ä Eo SoC . \ 
Y 4 , 


- 


—— 28 


— — * 


5 ? 
5 1 
» | : — - 
* o 
_ . 
2 — il 
n 0 
— 2 
— — — 


& 


N * 1 > 
A. Khor E. 
* 
— * N 
% * . 
©) QoL TC 
S TY 22 F g L 
bs ? * . 
* hem 


2 Inſt. 543. 


8 Hs 1 e e e Xl 


ons who 
2 * 
, che, 
on Fer 


EZ 
7 


Nye r lr ay 
7 SEE "and 12 


„ een futh 5 "Ped 
22 W MI 


8 e 7 
le Nr i m4 gt DOB 0 14 { 200q £ 40 2 e 10} bas 


} bog... bavat d ide 


Ten algo bart 28 {tht add: unt 2 


113 


0993 ty relating #4, Lutte. 


to avoid 


4 trat Diſcovery of : And if any Perſon 1 fl 


— — 


1 3 n — ͤ— —— — 
Fs Veron „ notzan Tm 66 th Nino 100 1 II. *. mY 
„ Gir9991 2 ot downs dout ole 22d, eee viicuDs 2 en 


I = em D 3: 13605 


8 10a 5 1 50" 3t 241 
[p, 2 doch 101 BY 

01 65163 918 
- 459135 1 3101 841 9216] IQ holfuags, * leh) - 3-120 
ane "lawful, . 
Ferrer: 2 


8 * 
| i} * l 
. * ” 


en $64 39 1 


H A P. XI. 


Dabu 2018891 


if Na 
al 71 33 101 


* 44 25 3 FROSTING 
"willinzly, to K r es," 
jon of 'Pey 2A in e, ale Tra f 

em of Deut ne Thagmen na 4 
Tears ; 87 151 J iter e euer for the Co 'Divifion,” Cie 
corporate, or Plate, whereof 4. 74 hv of the S we rb Ie 
us well hy he Oaths of twebue lawful N tht ſauue Coutiry, #5 iy Ern. 
nation of Witneſſes "upon' Oath, en or. Means,” hir 
them ſhall ſeem meet of the ſaid Offe ences, — De out 
rams, A well for the ſummuning of" Jarmen ut forthe apprehentling of all 
Perſons, who ſhall or mj be ſoſpeB3ed: theraf,? a 1a" nie their: Examinatiin 
Touching the ſame, as alſo to cauſe” all fach othen" Perſons 4s tu them ſhall fettn 
likely 16 make Diſevviry thereof, 16" appear before” enn da ro give Infarmition 


1 
I GrAir there f 


Oath conterning their ? ns, Paw 5 ſo a 1s Perſen ſo to be 
er ſhall 2 3 wiſe be e 2 jv Offence e hich 
— ch his Examination make 


he ſhall be ſo txamintd as a Witneſ, 
b thought likely to make futh 


Diſcovery, mmoned by the ſaid Juſtices, 'refaſe to 1 to le e- 
— 7 4 2 he may be — by the ſaid Juſtices to the . 
till he ſhall ſubms it 5 examined.” Provided, That 0 Perſom ſhall be 4 
for any Offence ag the ſald 2 * we" ” ee uy withi 
rr Your! the 0 nn, #367). DOB : eee e 


* & 
5 


11 Wi * 
I : 4 1 '* + 38! 


= N es dhe h b ere 1 5 . 


Seck. l. Ry r the King $ Cong was pied wich N Qeciiaries 8 . 
M the ancient Demeſnes of the Crown, which were manured 
for that pur poſe, and in reſpect thereof the Tenants of thoſe Lands had 
many "__ which they hilt enjoy 3 bur this Method en 
4 1 177 


— againſt the Will 


ſuch 


* eh. 1 0. . 
8 lesen and innodivcwione,. was by Degices: diſuſed, an 
' in-Proviſioas for 


args ther Rigg uled-toappoint. certain Officers ad 
by who weracalled Buryoyors, and:claimed man 2 
41 ative of tho Crown, anch ſeem to have had che 
all ſuch Viczusls as Were bought by any one to ſel} ag & * 
„ 2,; By. 47 Chara, chap 243! The King AE 
7 72 Per on again 4 Ni 5 rafipte 1 | 
Purveyors were made Felonies, EN 12 Ir twelve 21 12 wo 


the Owner, — Warrant, er without ſuch 4p- Dalr. ca. 107. 
by theſe Statutes, or without paying for them, &c. Crom. 48. 


Noy 101. 


26 E. 1 . Ch. 2. 
36E.3 es. 


* 4s Was direlte 


| Sect. 3 5 . 7 having been FF 5 70 perience not to have — 
: Mciend v 8 preſſi er ſohs imployed for mali Mo. 762, 
| Proviſions a Wade King ; 2 rg Oppr e ot her Purveyance jo his Mz. 22 118. 


jeſty, and ſeveral Counties havi 


— themſelves obliged wo ſubmit to 7 1. 
ſundry Rates and Aas a ge 


fou 
Abd Cp poſitions to fedeem Sheſetves from 
exations and 2 — as it is recited by 12 Car. 2. 24. Par. 2. 
was enacted by Statute, That from thencgſatuh ne Sum, or Sums wY fl 
oney, or other Tim all be taken, raiſed, taxed, rated, .inpeſed, paid, 0 Fi 
— for or in regard of any Provifiow, Carriages, or Paroryenc ye his Maje- 1 
9. his Heirs or Succeſſors. % 4's & 2110071707 » Ai 
Sea. 4. And it is farther engded;b dy, the, CA nts That 
no Perſon or Perſons by any Warrant, „ or ul hority wider the great | 
PT or otherwiſe by Colour of Eoghan ore 1 ce for his 1 
x No 8 Fay! te Tins eng, of 4ty 2 1 
's, 5 er an * 2355 8 77 tale any. Timber, Reel. Cute, Corn, | I | 
Grain, Web, Hay, Straw, ng, Cart, Cartiage," or other Thing whatſeever, Wi 
the Subjects o bis, Majeſty, his Hirt, 22 — without the free. and my 
f Nn — — and obtained . * 
te, je, Or require Subject. | 1 
5 ſes, 45 or Cuil, Cuts, Nag ra Mains, — 2 wy 
1 Chloe 9, bis _ # Secs, or of amy (Queen of 
he Kings or Queens of Eng- 
1 72 Loy of his Majeſty, his Heirs or 
2 1 or any f them, wit ra pate | 
and free 125 4s „Kor any. Law, Statute, ys or 2 age al e contra: 
notwithſl andi oh wool 4; 1 oy r 
KY 10 l further enafted 22 5 10 Provagtis ſhel be 
' any.of bis Hleirs.or Succeſſors, 
ef 1h ru 7 * Royal Fa- 
be fre 7% all 


3 Sie of bs c 
= the Po en or . 5 


— 


* 


— 


11 you! 


* 115.1 Abe 
tt n 4.4de 
8.24 

12 ns .F +4. ? 
8 ot x 
542.10 
3 .ca01.) 
1 de I 


2dr .oM we 


dogs 
101 yo 


Peace, of, er mar, the Place where he-landtd, ſetting” 


ed, That all ile an wanderin Sella of" Mia ines, er jule Per  whith fal 


and tiere main, bttabi ng themſelves to 
Ser ſaid; pon + pms Fr 7 A all mY fear coy ty ths 


as in caſe 


Paſs as 
. uch T. al, h wi 
— 3 — 24 "Ord ee, 


orher idle 


be Felony, ”'\ 
Chrgy-". 4s * d l 


bs K dound 0 

— Sunn 2520 which | 
tuen That chis Officers of the = may oy yt 
his Majeſty's: and Orden Tee 
feribod by thar A byry . 
non Ne rt N Yrop Vr. Wan , * by Nerz BY 6. v % 
en d nll 35 els e een be een en ee ter WA 

5 I Un d NR TT ode 4 u Nin Mi auen Ry 


bY IS LC tag tine „n ae, WA N * * N my * N 
as 09] 198 9 oe x (6 Dit ot nd 7 — VII ok ! 208 „ 33S 


ou Vd. es 00 e L. chsch 


TY A ot nds W W n „ ee NEVH L 1. N neee 


. | 7 i 5 
* 2h ow "b EV! % leer 22 | Were. bog M 
ret eee, 15 GI Dn 16K bnd 


4 (0 Ponent 1 28 .caoitt>19qO ant ory out 
dy olle or Mariners, made Sratuts,” are & 
e Fan . FX ELL „ BY J W Lad Y GN) aon | 
nth 


ENT ENTS ECL Woot = Nm n nr 
| A 
jmonial. een 12 id N wi oh 


1. Wandering without a Teſt 8 
- 2, Departing\ſfor'ths King's Service whAbur Liens 


4% any NW D Wen ne A IR 
wy 8 ere 7 ** Aus Dans A TN Jade 3 = * 
Sach. 1. The firſt uf theſe" Olfetices/ See upon . 
which it is wget vir, bor) Perth Pe, dee ri 
Mag iſtrutra, | aud Religion, had uſed te wander p and down iy | 
Aras, and te Pam of e, und ei „ ab e 
able Freſchfan, to coonpenance their wicked Behwviowrs, and Yhat * 7010 
Jud afed 10 ufſemble rhrmſelves weapined int the" HB 3 
DNuapr, 1 dh DO | Naeh 
Impearhmant F ler Lans, and the Biſtarbancr of tbr 25 ene | 
this Reulm r Hud that woany- Bainows beg Nb beries, aud horrible Murd 
had been daily commined by ſach Aiſolae Perſons; and thereupon jr is enatt; 


be wandering as Soldieys vr Mines, ſhall ſertle therwſehves tn ſome Swe bike, 
Laboar, or other lam ful courſe of Life,” * mithoxs wandering, vr otherwiſe repair to 
the Places where they were born, or to their — e aces, if if they have amy, 

75 5 


2 , 5 


it is farther Bacded Thit every > wa l Sollic 7 
from his Captzin from the'Sext, or from NY the 
eftimenial under the Hind 'of ſame. one Juſtite of le 
down thertin the Place and 
Time, "where and when he landed, and the Plite F bis Dwelling of Birth, uns 
which he i to paſs as aforeſaid, 10d a Convent tne therein limited fir dd Pal. 
exteed the Time therein Himited . 
fuck jule and wandering Soldjer 
mwaniering, as * Soldier or Mariner, which 


caſe of F 
. Geet. *. An 
Sear, ftal not debe 4 


or pr” Koop 46 


17 rw fur fyge'or 


ſtall ar commterſers any ſuch Tefl, br” Love with 
him. or .them- any. ſuch Teftimonial- forged, or aer ted ns aforeſaid, Monlng 
S ent og iy 4th [7 . 545 45 AB to 


Py Often oh J. c 4 % when 40 95 e 4 ; 


dp 6. 


i 


48. of Offences by Soldiers, and Mariners 
And it is farther enacted, The it he 


\ 12 
5 
* 


Self. 


e ences in 13 ** 


to ret the 1 epders, which ſhall" * pitted befe before Z 

bers = ee. except ome honeſt Held, RE. wil La 
Serwice for one whole Year, aud alſo te bannd b 

Fas 2 1 #he ud Fo ſon . ane oh fee, 4 N K 


4 5 Peace and Gad- ad enſuing My the ſaia car; 

js Fein ae dp art 1 4 75 tar, without the Licence of him 

im, then, to XL wndltted, tried, and Jnaged . . Felon, dun nat 

to * the Ee the Clergy. 

Seck. 4. But it is provided by the ſaid Statute, Th if any ſuch idle 

and -wandering Herſon 165 uforeſaiu ſhall happen to fall fick ty the Wn. ſe that by 

reaſon of his Weakneſs he can not travel to his Journey's End within the Time li. 

mited within his Teſtimonial, no ſuch Perſen to be within the Danger of this Sta- 

tute, ſo 4c be ſettle himſel 1* lame la. ul courſe of Life, as aforeſaid, or repair, 

as aforeſaid, to the Place mhexe he mas born, or was laſt abiding, within conve- 
nient Time after the Recovery of bis Sickneſs, and there remain as aforeſaid. 


Seck. 5. And it is farther provided by the ſaid Statute, That if ſuch 
Soldier or fro nal by, e 


on ler 


uſt icer.of C. 
hat, 5 cb Sol or Mariner te- 
gining to. # Vie 445 "nlp iy der fo 
ra nemn unto Infl ice his Poverty ; 


” ee. Solgier 


4 5 re be 4 f . 
e. ; 


1 10 


1 everal. — 
$ retained. in tbe, man 
5 Lieence, bell be, apt tr of. fe- 
ea bacoule.cheMechod.0 Pe 

"ll da ene elf 


43 8.3. 
Na the Ming. 
ges and wetained, or dale any. 


1 — Te month 
be Land beyoud the. Sea, Gerig, the 


ic e * N 
1, be 75 r 4; Hair. ik Eur ee Clergy. 
This bf, Place in ey regal oglang, re ſach:Offengers 


Ye te" 
yy N. 257775 


Ne NN Caſas, med wet eingd 
"WP; LEY 


4, 9 9— 
cence es 


2 


: rac to them made, 4s though the ſaid ( 
I 

Seck. 9. And by 2 Ed 6. 2. If any Soldier, ſaving the King in his 
Wars, in any his Dominions, or on the 4 or beyond the Seas, or in Scot- 
land, depart without Licence of the Lieutenant, or Admiggl, or Captain, &c. 
„ or otherwiſe, being in the way TN or elſewhere 

75 's Service, or out of 2 rriſen where he ſhall. be appoinicd to ſerve, be 
ſb be ajudged Fel, and exclui ms ergy ; an 


ences were done in the ſame 


7 


of 3 5 s of” * and aj ices 2 1 , Y 255 uy, 
4 al ices of Peace in Toni gur por 4⁰ . 5 55 

8 5154 and determine 21 kh 2 1 7 Wy Laps. 

7 . | 


7220 c bt, 


6 
ew? Provs tecaguire of 6 ſaid 6e, und be * 9 —. 
45 they may dv of Felony, Treſpa es, and of other Offences expreſſed in the King's 


the Fuſtices of t ve- 


15 be. Fr, Birth, &c. can nt ,get merk, be 


3 Iaſt. 86, 
d 6 Co. 27. 
Co. Lit. 71. 
Dal. ca. 109. 
Cro. Ca. 71. 
Hutt. 134. 


3 Inſt. 86. 


ſballibe in Dalr. ca, 107, 


2 And. 151. 
3 Mod 124, 
See alſo the 
other Books 
above cited. 


re in the 


P 
r rr r a - 


3 Inſt. 75.77. 


Dal. ca. 29. 


ee Hit 90 Run, g 56K 1 


ry FRY where- 2 nder al 1 
Offence, c. 05 h * 


taken, may. age of and determine the 
Seck, xo. a The third Offence of chis Kind. viz. Thar of "deſtroying a 
Ship depends upon 22 & 23 C. 4. 11. and 1 Anne g. x 34 which. it 5 
ena ce, That if any Captain,, 4 Mater, Mariner, ar other Officer, belon ing 
on Ship, foul wilfulh caſt away, burn, or othermiſe deſtroy the 74 5 whic k 
gelb. or procure the ſame to be done, o the Prejudice of Ongar. 
Orbe thereof," or of any" Merchant or Merchants that jhdl load G4 { 
be ſhall ſelfer as a Felon, without the Benefit of the. C N. and if the Off gte 
were committed in the Admiral 5 e. jo all. 1 tried i in the 2 * 
Be 9 I > am 


* 
0 , * 4. . * 1 1 N * - - 
* 18 . 8 = * 
* 9 1 1 x * 1 9 — e 
* 2 A 4 o = * o . * % X 
2 4 AR DX 1 5 * 8 at * . PO Og" ———_— — 
— — 1 = * * — 4 ph * 1 
. 8 * , * * k . v5} 4 * . 
" 1 as 6 3 i ©. . | 


81 HAP. XII 
of. Felonies i Hunters, 0 | 


#3 . 


I is reci ited by y 1 27 5 2 This Navy 85 es . * 


i" 


9. 


tions and Rebellions bag * held occafron'd by Perſons | in great Numbers, 
' "with painted Faces, Viſors, and otherwiſe 47 euiſed, 75 * P Jy, and in man- 
ner of Mar arrayed, ant{ hunting as well by 94 ht 45 by Day; and thereupon 
it is Lint 4. 754 2 often as Information bal be AA f any ſo ſoch unlanfal 
" Huntines. by Nizht, or with painted Faces, to any of the King's Conpil, or. to 
any Juſtice of Peace of the County, o of any Perſon 7755 led ther LG, any of the ſame 
* Conncil, or Juſtices, to whom ſuch Information ſhall 4 made, may make a Warrant 
tv arreſt ſuth Perſon, and may by examine him of the ſaid Hunting, and of the ſaid 
Doers in that Bebalf ; and if the fa ime Perſon wilful jo conceal | . ſaid. een 
or any Perſon with him defe@ive i hertin, that then the ſame | Concealment be Fe- 
* lony; and if he then confeſs the Truth, and all that he ſhall be examined of, 
and knoweth in that behalf, that then the ſaid Offences "of Hunting s be qgainſt 


the King but Treſpaſs a. N reaſon of | ane Confeſſion, at the next gene- 


| WT 


ral Seſſions of the Peace to be n in the ſame County, ty the Ki ing's Faſtices 
of the ſame Seſſtons, there to be ſc ſed." And if : any 5755 8 diſobedience be made 
to any Perſon, having Authority to do Exttution of Fuſtice, by any ſuch Warrant, 
y any Perſon, the which ſo ſhould be arre ed, 0 thit the Execution of the ſame | 
' Warrant thereby be not had, that then 55 ame Riſcous and P ee e, be 
Felony, inquirable and drerminable af * afore hd; ard if any Perſon. or Perſons 
| fab be convidt of any ſuch Humings, wit painted Faces, Viſors, or otherwiſe 
diſgni ed, to the Intent they ſhould mot be known,” or of unt awful Hunting -in 
Time of $4.7 that 2 the ſame 4 or Perſons fo conviet, to have like Pu- 


nition, 4 or . oe a Fr 5 * N ver convid of "Fe 9. 
| Win - N r en en a” 
, a 740 * . * x $ . 99 ® * . * ; Ni * I 4 k 8 If vt : F 4 * ; 5 * 
. 5 ; 8 \ * 
E 5 Pd N 2 * 1 V+ XR” 1 n wo C H & p . 
a N 05 DE 5 4 oy * £ be 1 — # . 10 mw - a V- ® + 
— wb hd N „ne 3 * ay 7 BE Rs * 2 8 nn e 
2 k a 4 . 6k ,4 f 4 * of. . TY q * . 85 
, n . 'S . Ow” ? l ww. % 1 
8 rn * O41 mene een 
axe, * 12 * 1 ” 
BA | 
» 


F 
— 


: q 1 2 0 ; \ 
a — *. * "2 2 . * - 
* \ . T f 2 C 0 . . — .. N * 1 5 * 7 % E * a. * on 
* 3 „ 7 ' ; 4 , 
# | >. | , : 
+ 3 \ ; X* , * 4 N 0 * 
A K ; . 
, 94 8 0 7 s 7 , . ; ' 4 
As k T% * 1 9 " * — PEP | 
* * a * 2 n 7 * . 1 * * 2 . * 5 | n > 4 . A, 1 "1. 1 ba | T , * F 
S 6 7 % 8 — > us i 4 . 1 1 OS | 2 3 : v0 * WA * 7.5 


WE: . 
$4 64 18 * r 
* * X 


3 y wu * * 1 
nn 


8 


* 


— hn * Pw — => "I - 


— 


Of Felonils by Forgers of Falſe Deeds. 


1 „un „ een 0 | 
Y 5 El. chap. 14. If a Man be convi@ of condemned of forging or pub. 
liſhing a forged Deed, and after ſuch Convict ion or Condemnation, do com- 
7 of Felony, and excluded from the Benefit 


6 


mit the lite. Offence, he i made gnilij of 
of Clergy; as fhall more fully de ſhewn in the Chapter of Fugen. 


% 4% — 1 ” 


[ 
y 
\ - ; * 9 s - * 
/ . p » : i . , * 
s 3 þ4 C « CY. 2 4 * : | 1 1 a ' «24 I * Y ? 1 4 | , | 
*, JS 35 Yo . . : : * 4 [4 * * , £ : . YT * 7 , * 1 4 W a 
0 d A . . 9 14 7 lk - : 1 
* 4 % i 4 # 2 : 12 2 l , 
_ _—_ * 1 nk 4 ” 
— "Ae 
k 7 — 
. A ” : 
-_ 22 — 


J ; : * IS P14 - N * 4 75 
* * 7 & e TH T's, 
; b 0, ? . 
5 1 Son 0 r' 4 M0 
” #4 $1 * 


8 * - - =» , 
4 B 7 4 1 * 4 1 : 8 * " 
SF he. % +4: . . : ow? 4 . 5 ' F . 7 
6 * 1 0 * * * 
1 * 
4 * o - 


$ 1%. 4 * 
= * — % * of 
4 ” ES i co wi * % 
3 . ob its, 1 , Th +9 % 4} 1 þ : a | f ) * 
. * * , 1  F & 13 1 » * 9 A * 
- y 1 4 þ * ' a : . 
% . 
* — « N 3 - l . bo * 7 * - . i 4 " 
*# , . #44 e oniet : — * 0 4 _ 9 
1 * . 4 . . N » % 
9 40 4, - 3 
n 1 . 2 "> 
. . Y * p 3 * 1 1 4 13 „ 
| 2 | &4 . Nenne CAT 
"4 * . 1 ® : 
ds. : ” * 4 * . > ny 


-DY 14 E. 3. 10. F any Keeper of 4 Priſon, of: Under»Keeper, by tos great 

B Dureſs of Impriſonment;” and b Jon any roam eg 540 is 
bis Ward, to lecome an Appellor ag ainft his Will, be u guilty of: Felbyy's And 
it is ſajd to be no Way material, whether the Approvement be true ot 8. P. C. 36.C. 
falſe, or whether the Appellee be acquitted or condemned; but at Law ? Inſt. 5. 
this Offence was eſteemed. a Miſpriſion only, unleſs the Appellee were 

hanged, by reaſon of the Appeal. ge oe 


, G A £3-*% 


* = #& f « 
i F » : 3 4 3 
4 * N 1 4 
— — — — — << — — 8 n n 
* - x x * . 


— S *© g 
ERAF.. L 
£7 « / 1 þ J. _— WR 17 : 21 . he 18 4 N 3 ; 
bY A K 4 Y 
Of Feloniet H Tranſporters of Sheep or Wool, 
; 5 4 $53 as LY . CY S444 i385 43% 32 4 N A + ** | L Ig + © , % g: 8 a 2 


nnen r IHd al vw 15S] £3 Age Mike 1 | | 
Setcr. 1. D ſome old Statutes, and 13 & 14 Car. '2.:18. the Exporta- 3 Inſt. 95,96. 
DI tion of — but by 7 88 N. z. 28: it LILY 
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rakes Perſous ho, A beep, before bound to keep. t Peace, fh 
iced thein R Recognizance. | 


Denne 3 6 viated of havin or e - | 
Dit Cb. Sect. 2. Fog the ſecond Point, viz. Ar whoſe Requeſt 1 the 0 of 


Tami y the peace ought to be granted; it ſeems agreed at this Day, That 
Crom. 33 4 Perſons whatſoever, under the King's Protection, being of — * 5 | 
IS... 2 they be natural and good Subjects, or Aliens, or attainted of | 
Tre cn", ec. have a Right to demand Surety of the Peace. | 
Dult. cap.68. . * it has been queſtioned, whether Jews or Pagans, or per- 

N attainted of Fremuire, have a Right to it or not. Se. 


Terr of * 6 People ; and alle 
Barcators; 
WE far. a 

d all ſuc 
e 


* 
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48 Fs, 7 Thas 


a. Wide may 


outrageoully, 


1 Lamb. 78. 


enge 


neery N 1 | Bog 2101 301 bes 
Sell. G. As do che Tag rg Ly Fc tha Garry of 


OF; ta fear, chat * will burn his. Houſe) on dq him ed E 
as by Killing ting him, or that he will proeute others to do 
bin in hoch Michie he — 8 N the Poon agoinſt ſuch 
Perſon; and, chat every luſtice of Peace is bound to grant it, upon the 
Party's giving him Satisfaction upon Oath, that he is actually undet ſuch 


742 * and that he has juſt Cauſe to be ſo, by: Reaſon of 5 other's ha- 


to beat him, or lain N for that Purpoſe, and cher 
bees vo require It out of Malice, or Vene „ 
* Ni ned Dal. 


lſo de 4 Ne. That he who then Dal eap. 67: 
9 , Je 
Pop 17Ed.q. 


Bro. Peace 22. 
en 1. 


11. % 
* 


Tae 


Trans cer or 63.4; Nec 


Writing — 4 
(ns 2 N Tu A ſuch, Esel) of he e 72 which 2 


Proceſs ſhall; Ia granted on awardgd, hy, gr nt -of the ſaid Courts reſpettively, 
and urleſi that, ſuch. Motion' amd Dedleration be' mentioned tobe made nun 


the beck. of. a Writ, te ſaigh lr iti thare to be entered and. remain of - 
cord And. the, if it ball a appear anta-the fand Caummu, or either | 
4 * reſpeth that the Canſes e d in ſarb Writings, — «rd 

them be, unn, - That: thaw mar Pe e Conmts,, ar 

+ A gr vr rg ſhall: aua rey award; ſuch 

Partie i griewed, for them. ar ano their wrong foul De Whit” 
at den ſhell; think fr e. Aud ih be Rartyar Pantioc fo offending, ſhall: and 
Z commited a Briegipr ak Ju or Juolges,; Der poke 


0 


4 


ſaid Coſts am EH vd tes) aut 1 
Seck g., A a en heck Piby, ics, Ia what: manner FR Sussty is 8 
grantable; by» a Inſtine of- Peace;. it ſoe merh certaim hat if the Perſon 9 Ed.. 3. 
1 — be in the Praſenae aß nnn be-ihinlediacoly Bro: Nb. 


1 com- 2Ro! Re 46 


) 


Dale. cap. 68. 


:0 f Crom. 133. b. 
e 7050 bad «837; Dit 1D 3 Lev. 128. 
gory — 5 S the ied, Poi Wits, 8 e e d 
ns to be no Hout but . Dale.pap. 66. 
r 
8 A te ris EEE 'whe- | 
ge, & ts and kemes Covert 
| Ns FA r 
he ſl Way of FORK ain a Lacy is by:Gorpplaing, to t a 
wy Chance | 


the Peace is grantable ; it ſeems clear, That where-ever a PœHjnhas juſt Pale 2 67. 
Crotiip. v5. 


— ” IE ͤ 
. W, 


awadk. - 4 as The r —— 1 
_ | 8 *. w 
IT U 


— — Ir — 892 2 ——— rc 4 
8 — — — —— . — 


_— 


"IR —  —  — — —— — — ＋— Es — 


— » 
— — 2 . 


Ew En. eee PR... 


ing — — 
_ - = — —— — p Po” EY 
4 w<% — * * - 
rung, 2 PCT: TIES. — 
_ — > © ya, Fees — * = 
E — : — 
7 0 = * 
- — rome. — a — 
1— 4 2 — ” 5 
0 — 4. „ Sf * 
| . — 23 
L a 
N ** 
” 
- 


128 


22 7 therPeabe. Dor 


vo ER Saber Liintefs e oſſer 'Sutcties; aid from Henke it Weng, WM 


| + © | | rjeri, Phat he-may' be comitidtided” by” Worg "of? Mount to firid"Sii 


and committed for his Diſobedience; but Re: That if Het be Abſent, 
u 


a he ought to de brought by Warrant before 


NR to 


* 


ſtice of Peace,” in orde 4s 
Sureties, and chat ſuch Warrant ought to be under Seal, and te 
| 'the Cauſe for which it 4s: granted, and 'at-whoſe Suit, and Tat it 


may de Yireted 46 ah indifferent Perfbn. 


See, to. As to the ſeventh Point, bit. In What Manner the Piceeſ 
for the Peace ought to be executed, it ſeems'needlels to give a particular 


Account: of the ENMecution of the Writ of Inj licavit, beranſe I do not 


iind that it is much in Uſe at this Day, at therefore l wwall refer the 
Reader for this purpoſe to Fit herbert Natura Brrvium, fol. 90, Cc. 


as to the Execution of che Warrant of a Jultice, tlie following Rules are 


td be obſerved. 6 een [998 TY SE 


LongQuinto. 
5 Ed.'q. ra. b. 


13. 4 
Bro Falſe "Wh 
priſ. 18. 
Dalt. ca. 69. 
Lamb 90, 91. 
Crom. 235. 
5 Co. 59. b. 


5 Co. 59. 
Dal. ca. 69. 
Bro. Falſe Im- 
priſon. 11. 

21 H. 7. 21. . 
Lamb. 94,95. 


Seck. 11. I. It en be egen only by be Perſons to hom it is d 
rected, or ſome of them, unleſs it de directed to the Sheriff, who may 
either by Parol, or by Ptecept in writing, authorize an Officer fworn 
and known, to ſetve hl but can Hot impowet any © other Perfon without ra 
Precept in writing.” 8 1 

Se. 12. II. If the Wardadt'be abide in the common fim dirtäing 

the Officer to cauſe the Party complained of to come before* ſome Juſti 
of Peace, to find ſufficient Surety, -&c. and if he ſhall refuſe ſo to do, 
ro convey him immediately to Priſon, without expecti prying any further 
Warrant, until he ſhall willingly do the ſame; Sc. the r who ſerves . 
it, before he makes any Arreſt, ought firſt to require the Patty to g 
with him, and ſind Sureties according to the Purpott of the Warrant, 
but upon his Refuſal to do either, be may carry | him ee ro the Gaol by F. fötes 
of the ſame Warrant, without more. 
- ' Sedf, 13. Ml. If the Watrant ſpecially dirk®; chat "_ Pati hall * 
brou ht Mea the Juſtice who made it, the Officer ought not to carty 
him beſcre any other: But if the Wartant be general, to bring him bo- 
fore any Juſtice of Peace, &c. tlie Officer has tlie Election to i him 
before what Juſtice he pleaſes, and may carty him to Priſon” for refuſing 
ro find Surety” before ſuch Juſtice, oo 1 

Sect. 14. As to the eighth Point, viz. How eb Proceſs may be ſu- 


perſeded, it is ſaid, That if one who'fears that the Surety of the Peace 


Dalt. ca. 69. 


Lamb. 113, 
113. 
See 2 Roll. A. 


492. F. 


will be. demanded. againſt him, find Sureties "before an ny, Jaltter of the 
Peace of the ſame County, either before or after a Warrant is iſſued 
againſt him, he may have a Superſed:as from iuch Juſtice, which ſhall 
diſcharge him from Arreſt from any other Juſtice, at the Suit of the ſame 


Parry, for whoſe Security he has given ſuen Surety: Alſo it is ſaid, That 


an Appearance upon a:Recognizance for the Pe ce may be ſuperſeded, 
by finding Sureties in the Chancery or King's Bench, and purchaſing a 
Writ teſtifying the ſame; But this Practice having oſten been abuſed by 
turbulent Perſons, who deſervedly feating to be bound to the Peace or 
2 Behaviour, by Juſtices of Peace, Would procure themſelves to be 

ound thereto in the ſaid Courts, upon inſufficient Sureties, or upon the 
colourable Proſecution of ſome Perſon who would be teady at all Times 
to releaſe them at their Pleaſure; whereupon Writs of Superſedeus had been 


oſten directed to Juſtices of Peace, commanding them to forbear to atreſt 


the Parties for ſuch Cauſes, by reaſon whereof ſuch turbulent Perſons uſed - 
to miſdemean themſelves among their Neighbours' with Impunity, as it 
is recited by 21 Jac. 2. 8. it is thereupon enacted by the ſaid Statute, 
That all Writs * Superſedeas, to: be granted ont of ether "PF te ſaid Coutts, 


7 4 


%- 


* 7 — 
- IH 
% 


&c. upon ſuch ſufficient Sureties, 
fame Court reſpeFively, upon 


555 


= 
1 
1 


chk ck 


1. Lamb. 100, 
h 191. 
Dal. ca. 70. 


di ro keep the Peace againſt all the King's People in general, is 
Seat, x6. However, it ſeems to be the ſafeſt Way to bind the Party 
to appear at the next Seſſions of the Peace, and in the mean Time to Lamb. 165. 


keep the Peace as to the King, and all his Lie People, eſpecially as Dil. Ca. 124. 


to the Party, according to the common Form of the Precedents, 
Sec. 17. As to the tenth Point, vis. How ſuch a Recognizance may 
be diſcharged, it ſeems agreed, That it may be diſcharged by the DO. 
miſe of the King in whoſe Reign it was taken, or of the b principal * Bro. Peice 
Party who was bound thereby, if it were not forfeiced before; alſo it ' | 
hath been holden, That it may be diſcharged. by the Releaſe of the Par- » ;;1 7 ab. 
ty at whoſe Complaint it was taken, being certified rogether with it, 13- 4. 
bur this may juſtly be queſtioned, becapſe the Recognizance.is not to the + bay | 
Subject bur to the King, and conſequently can not be diſcharged by the < Lamb. 10, 
Subject, who is not a Party to it; however, ſuch a Releale will be a Ke. of 
good Inducement to the Court, to which ſuch a Recognizance 1hall be On 19-9 
certified, ro diſcharge it; and ſo alſo will the Non- Appearance of. che Pat- Be feste 17. 
ty at whoſe complaint it was taken, in order to pray the Continuance ß 
it; and yet it is faid, That the Seſſions in that caſe may, in their Diſcre- Gods þ. 
tion, refuſe to diſcharge it; howeyer, it is certajn that ſuch a Recogni- ! f EO. 
zance can not be pardoned, or releaſed by the King, beſote jt is hroken, itt 4. 43-9: 
becauſe the Subject has a Kind of Intereſt ip it; and jt is (aid, That the Bro besce 17. 
Sureties are not diſcharged by their Death, but that their Eugeutors, Gr. 
continue bound as their Tellarors, c. i ee 3 

Sect. 18. As to the eleventh Point, vic. How ſuch a Recagnjzance | 
ought to be certified, and proceeded upon: If it he taken by Farce of © Lamb 111, 
Writ of Supplicavit, it needs not be certified till the Juſtice receive a Wtit 112, Kc. 
of Certiorari to that purpoſe; but if it be taken upon a Complaint below. Dal. Ca. 79. 
ir muſt be certified, ſent, or hraughit to the next Seſſions of the Peace 
by Force of 3 H. 7. 1. that the Party ſo hound may be called; and bs He. 

the ſame Statute, if the Party then make Default, the ſame N ſhall be 
2 


then recorded, and ihe ſame Recoguizance with the Retord of the Default, ſhall 
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Hill. rt Geor. 
between the 
King and 
Combs. 4- 
greed. 


Dal. ch. 7r. 
Raym. 169 
1Roll. A.goo, 
PI. 4. 


; Bulſ. 120, 


Bro Peace 20. 
Dalr. ch. 72. 
Lamb, 127, 
128. 


Lamb. 115, 
&c. 

Dalt. ch. 72. 
214. 7. 2. b. 
ſeems ot her- 
wiſe. 

18 Ed. 4. 28. a. 
22 Ed 4. 37. 


Cro. El. 86. 
Mo. 249. 

2 Rol. Re. 
199, 227. 
Palm. 126. 


a 2 Ed. 4. 6. 

21 H 7. 39. 

b Dalt ca. 72. 
Crom. 136. b. 
< 38H 6. 25. 
d H. P. C. 31. 
21 Ed 4. 6. 

e Dal. ca. 72. 
f Crom. 28.b. 
3 4 

F. N. B. 80. F. 
Hetley 149. 

8 22 Aſſ. 56. 
2 R. A 546. C. 
22Ed. 4.5. a. b. 
b Cro,Ja.1 34. 
R A. 546. 
PI. 35, 59. E. 
i 3 H. 4. 6. b. 
9. a. 

19 H. 6 31 b. 
10 E. 4. 6. b. 


2 


11 Ed. 4. 28. b. 
Pult. 5, 6. Crom. 137. a. Dal. ca. 72. 
42. 2. 8 H. 4 8. a. b. 9 Ed. 4. 48. b. 
2R A. 547. F. Pl. 1, 2, 3, 4. Keb. 884, 921. 2 Inſt. 316 


te certified into the, Chancery, King's Bench ur Exchequer: However; if the 


Party have any Excuſe for. his not appearing, ir-ſeems:thar'the- Sefſjons is 


* - 


not bound peremptotily to record his Default, but may cquitably-confider 


of the Reaſonableneſs of ſuch Excuſe: and it ĩs ſaid,» That rhe Seſſions can 
not in any Caſe proceed againſt the Party for a Forſeiture of his Recogni · 
zance, either in reſpect of his not appearing, or breaking the Peace, but 
that the Retognizance in ſuch Caſe ought to be removed into ſome of the 
King's Courts of Weftminſter-Hall, who ſhall proceed thereon by Scire 


Facias upon ſuch Recognizance, and not by Indictment, r. 


Seck. 19. It ſeemeth, that in a Scire Facias upon ſuch a Recognizance, 
it is ſufficient to lay the Fact alledged for a Breach thereof, as having 
been done contra pacem, without uſing the words Vi Aris. 

Seck. 20. As to the twelſch Point, %. How ſuch a 'Recognizance 
may be forfeited, there is no Doubt but that it may be forfeited by any 


actual Violence to the Perſon of another, whether it be done by the Par- 


ty himſelf, ot by others chte his Procurement, as Manſlaughter, Rape, 
Robbery, unlawful Impriſonment, G. . Sm 


. ® : * * * 


Steck. 21, Allo it has been holden, That it may be forfeited 10 AL 


” 
o * 


Trealon againſt the Perſon of the King, and alſo by any unlawful A 
ſembly 1 Fer rorem Porali, and even by Words directly tending to a Breach 
of the Peace, as by challenging one to fight, or, in his Preſence, threate, 


ning to beat him, G&G. N 


b. Cro. Ca. 498, 499. Ste the Books cited in the SeBion following, and 2 R. A. 545. 1 = 5,6, 
7 8. 547. E. 3. . ” 


Seck. 22. However, it ſeems that it ſhall not be forfeited by bare 


Words of Heat and Choler, as the calling a Man Knave, Teller of Lies, 


Raſcal, or Drunkard ; for rho' ſuch Words may provoke a cholerick Man 
to break the Peace, yet they do not directly challenge him to it, nor 
does it appear that the E deſigned to carry his Reſentment any far- 
ther ; and it hath been ſaid, That even a Recognizance for the good Be- 
haviour, ſhall not be forfeired for ſuch Words, from whence it follows, 
a fortiori, That a Recognizance for the Peace ſhall not. 

Sed. 23. Allo there are ſome actual Aſſaults on the Perſon of ano- 
ther, which do not amount ro a Forfeiture of ſuch a Recognizance; as if 
an 2 Officer, having a Warrant againſt one who will nor ſuffer himſelf to 
be arrcſted, beat or wound him in the Attempt to take him; or if a b 
Parent in a reaſonable Manner chaſtiſe his Child, or a Maſter his Ser- 
vant, © being actually in his Service at the Time; or a 4 Schoolmaſter 
his Scholar, or a © Gaoler his Priſoner, or even a f Husband his Wife; 
or if 8 one confine a Friend who is mad, and bind, and beat him, &. 
in ſuch a Manner as is proper in ſuch Circumſtances; or if a Man h force 
a Sword 'from one who offers to kill another therewith; or if a Man 
gently lay his Hands on another and thereby ſtay him from inciting a 
Dog againſt a third Perſon; or if iI beat one (without k wounding him, 
or throwing at him a dangerous Weapon) who wrongfully endeavours 
with Violence to diſpoſſeſs me of my Land, or Goods, and will not de- 
ſiſt upon my laying my Hands gently on him, and diſturbing him; or 
if a Man beat, I or, as ſome ſay, wound, or maim one who makes an Aſ- 
ſault upon his Perſon, or that of his m Wife, Parent, Child, or Maſter ; 


Kelew.292. 2, Yelv. 192. 2R. A. 547. E. 1,2. 548. Pl. 2, 3 4 5, 6, 7. 549. p. 16,14; 

k 2 R. A. 548. Pl. 4, 8. 1 41 AC: 51: 27 Ed. 3. 94. a. 5 Ed. * 
12 Ed. 4. 6. a, Bro. de Tort. Demeſne 57. 1 Sid. 246. Kelyn. 128. 
mn 35 H. 6.50. b. 51.a. 19 H. 6. 31. a. b. 66.2. 


12 Ed 4. 6. 2. Crom. 136. b. Dal. cs. 72. 2 R. A 546. D. 1, 2, 3. 


3 eſpecially, | 


ther in Defence of his Landlord, &c. 
Sect. 15. Bur it ſeems agreed, That no one 
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15 12 H 8.2 b. | 
*32H.6.18.b. 


Dal. ca. 72. 

Crom. 136. b, 

Con. 9 Ed. 4. 
„ 


9 Ed 4.48. b. | * 
Bio. Treſp. 

189. 

Dat. ch. 72. 

Lamb. 129. 


cognizance by a bare Treſpaſs on another's Lands, or Goods, unleſs it be Com. 136. b. 


accompanied with ſome Violence to the Perſon. 


Sed. 26. And it ſeems to be the better Opinion, That a Man is in no 
Danger of ſuch a Forfeiture from any Hurt done to another, by playing 


at Cudgels, or ſuch like Sport, by Conſent, becauſe the Intent of the 
Parties ſeems no way unlawful, but rather commendable, and tendin 


Dalt. ca. 72. 


 Cro, El. 86. 


Moore 249. 


Bro. Coron. 


murually to promote Activity and Courage; yet it is ſaid, That he who Fitz. B. 224. 


wounds another in fighting with naked Swords, does in Strictneſs forfeir 
ſuch a Recognizance, becauſe no Conſent can make ſo dangerous a Di- 
verſion lawful. 7 1% Is 


Sect. 27. But it ſeemeth, That a Man ſhall not forfeit ſuch Recogni- 


Zance, by a Hurt done to another merely thro' Negligence, or Miſchance ; 
as where one Soldier hurts another by diſcharging a Gun in Exerciſe, 


Ho. 134- 
2R.A.548. G. 


without ſufficient Caution; for notwithſtanding ſuch Perſon muſt, in a 


Civil Action, give the other Satisfaction for the Damage occaſioned by 
his Want of Care, yet he ſeems not to have offended againſt the Par- 


port of ſuch a Recognizance, unleſs he be guilty of ſome wilfull Breach 
of the Peace. 2 


— 


as. 1 . — 1 ao 


'-Of Suey for the Good Bie 


ND now we ate come to Surety for the Good Behaviour, which 
being of great Afinity with Surety of the Peace, both as to the 
Manner in which it is to be taken, ſuperſeded, and diſcharged, G. 
ſeems not to require a particular Conſideration, ſave only as to the fol- 
lowing Points, 7 75 1 5 | 


1. For what Misbehaviours i is to be 
2. For what it ſhall be forfeited. 


required. : 


Seck. 1. As to the firſt Point, it is to be obſerved; That by 34 Ba.z. 1. 


Juſtices of Peare are impowered to reſtrain Offenders, Rioters, and all other Bar- 
rators, and to purſue, arreſt, take, and chaſtiſe them, according to their Treſ- 
paſs, or Offence ; and to cauſe them to be impriſoned, and duly puniſhed according 
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—— 


> *% . 4 : a . * —_— : 2 1 — — — 
— — oo > 7" R 3 232333 . — 33 — . — 2 
io of% & -*4a — — — <= 1 2 — 2 * . 5 * E Kh | — - a 1 * = : 

f 7 1 — * — 0 8 ” r * r X b 3 1 - . — FEY . ** ; 
| | | oy | | — | = : | < | . : 5 I x . 1 = 3 = - 8 i "EF * * FG AYE ITS W TL, FS Ld 8 8 G af] PF. BEE - 
8 = — Y — 2 . x * 4 5+. © Vs 06 PS. 1 8 >. - V Lu Wh SD, 4 5 . 5 Q 7 | | = 
4 - — - : 4 > % ö 0 — po 8 4 T3 Ip mnt T's 2 1 og - * « TM, \ th 4. >. 5 b : = 2 * ra 4... . r r. Las T MS * _— X od. a 8 c —_ 
| | | | 7 | * ; * | | 5 | 2 8 a | L 7 0 * "IF< e - + 1 * * uh Lie, * * 
N —— —— * 9 © 1. oa r , N 2 Wk 2 2 WT 2% = nd 1 5 mT, go HEY * e EC * E 3 „ v « Lad v Ln Y * * £7 > ty þ 

M _ Gr. 22 — 383 >. 2 8 Pay N 2 n RAS * * 4 C3, ＋ - | d £ BNP + = a! <6 
| vr 0 2 r Re” * 9 A th r ; 8 2 2 N * Pe 5 0 — * 4 
= 3 — 5 5 > 33 2 * * * : & Ss "A . ont \ kit aiadd - 4 q k 8 
< * 2 * 422 tne IIS * 7 4 L *X n = M l l N 3 - Cx" Ms _ LW” CI ducts. AA. PY 2 8 N 4 
2 * n wt © a. 2 > of 2 E * ** N 7 CY 8 i POS * hs ; I TR” x L " 2 L J 
=s wall 


* 
— —— 


— 
_ hs lad. 
_— * * 25 = * 5 1 
"4 + I '* © * = 
Cn ˙ ˙*˙ as ad eta —— <a 
hs o 
ev «7 


g — 
\ 


132 / Sürety for the Gohl Behdviojur. Book Il. 
160 ie Lan and Cuſiamt of thi Realm, and ixcoriding' to nun irh go Abu ſhall, - 
rr and 'yaad\ 4dviſement,. and'Valþ/'to inform! 

"them, and to enquire of all thoſe that have bern Nillys and - Robber in the Rarti 
beyond the Sea, and ba nam come again, and go wandering, and wil nd labouy | 
were wont in Times paſt ; and to take and arreſt all thoſe, thut they may. 


— 
3 vor Indictment or by Suſpicion, and to put them in Priſon, and to take of 4 
them that be not of good Fame, where they ſhall: be found, ſufficient Surcty. and 


| Mainprize of their Good: Behaviour towards the King and his Propie, and the" 
her duly to puniſb, to the Intent that the Peeplt be h by ſuch Ricters: travkled. 
| nor endamaged, nor the Peace blemiſhed, nor Merchants, nor ather\ paſſing: 


the Highways of tht Realm diſturbed, nor put in the Peril -whith may happen of 
ſuch Offenders. . men n n en em mern E , „ „iel ei 
Sect. 2. In the Conſtruction hereof there ſeem to have been ſome 


Laſt. 18 1. 
1H Tab ze. Opinions, that the Srature, ſpeaking of thoſe that be nat uf good Fame, 
means only ſuch as are deſamed, and juſtly ſuſpected that they intend to 
break the Peace, and that it does not any Way extend to thoſe who are 
guilty of other Misbehaviours not relating to the Peace; but this ſeems 
Lamb. 115, much too narrow a Conſtruction, ſince the above mentioned Expreſſion of 
ns 117. Perſons of evil Fame, in common Underſtanding, as properly includes 
. Perſons of ſcandalous Behaviour in othet Neſpects, as thoſe who by their 
gquarrelſome Behaviour give juſt Suſpicion of theit Readineſs to break the 
Peace; and accordingly it ſeems to have bern always the better Opinion, 
That a Man may be bound to his Good Behaviour for many Cauſes of 
Scandal which give him a bad Fame, as being contrary to good Manners 
13H. 10. b. only; as for * haunting Bawdy-houſes with Women of bad Fame; or 
Crom. i 40 2. for b keeping bad Women in his own Houſe;: or for ſpeaking Words of 
e Contempt of an inferiour © Magiſtrate, as a juſtice of Peace, or Mayer 
of a Town, &c. tho' he be not then in the actual Execution of his Of- 


53, 107. 

Con. Cro. El. gee, or of an inferiour Officer of Juſtice, as a Conſtable, and ſuch like, 

Peim. 130. being in the actual Execution of his Office. WE Fg? 
| However, it ſeems the better Opinion, That no one ought 


I Rol. Rep. | Sec. 3 | 
227,225- to be bound to the Good Behaviour for any raſh, quarrelſome, or un- 


ſ. , ' 
3 mannerly Words, unleſs they either directly tend to a Breach of the 


140. 


4 
* ro. ©2- Peace, or to ſcandalize the Government, by abuſing thoſe who are in- 
. ruſted by it with the Adminiſtration of Juſtice, or ro deter an Officer 
2 EI 96. from doing his Duty; and therefore it ſeems, That he who barely calls 
> Rol. Re. another Rogue, or Raſcal, or Teller of Lies, or Drunkard, &c. ought 
199, 227. not for ſuch Cauſe to be bound to the Good Behaviour. | 
Palm. 126. Seer. 4. However, I can not find any certain preciſe Rules for the 
Direction of the Magiſtrate in this Reſpect, and therefore am inclined to 
think, that he has a diſcretionary Power to take ſuch Sutety of all thoſe 
whom be ſhall have juſt Cauſe to fuſpaſt to be daagerous, quatrelſome, 
or ſcandalous, as of thoſe who flkep in the Day, and go abroad ig the 
Night, and of ſuch as keep ſuſpic ious Company, and of ſuch as are ge- 
_— 75- nerally ſuſpected co be Robbers, Gr. and of Evcs-Deoppers, and com- 
wonnen“ d mon Drunkards, and all other Perſons, whoſe Misbehaviqur may reaſou- 
ably be intended to bring them within the Meaning of the Statute, as 
Perſons of evil Fame, who, being deſcribed by au Expreſſion of ſo great 
Latitude, ſeem in a great Meaſure to be left to the Judgment of che Ma- 
iſtrate. | | | 8 . 
4 Seck. 5. As to the ſecond Point, wiz, For what Miabehaviours ſuch a 
Palm. 1:9, Recognizance thait be ſorſeited. it is laid down as a. general Rule in che 
30. Argument of Stamp and £f/ige's Cale, That whatever will be a good 


Cauſe to bind a Maa to his Good Bebavisur, will ſorſeit a ee | 
3 N 4 or 


9 
* . 


* 


Ch "RY K-: 07 Ark we 3 „ voy 
for it, yer dus is ines, n in Finds Caſes and indeed dats: by no hs Caius ; 


Means ſeem to be riaintainable, becauſe the Statute in onder ing Perfans = 
Faun in this Manner, Gema-jn: many: Calev's 


hie 

regard the Prevention of that miſehief Which they may juſti be fur | 
i x be likel to do and in that Reſpet;y — — 
e Publick from that Danger which may probably de apprehended from 
chen future Behaviour, Whether any actual Ctime tan be proved upon 


them, or not; aud it would be extremely: hard an ſuch Caſes to make = 


Perſons. forſeit their Maren yet may juſtly be red: 10. bi 
to give one, as thoſe. wha. keep ſuſpicious Company ot thoſe: who ſpead © - 
much Money idly, wirhout having any viſible Means of getting it ho. 
neſily, or thoſe, who lie under a genetal Suſpicion of - being R Rogues, Cr. 

Seer. 6. , Howeyer, it ſeems that ſuch a ance ſhall not only 


be forfeited for ſuch a Bteaches of the Peace, for which a — 2 H. 7.3. b. 


rance for the Peace; nay; be! forfeited,” but alſo for ſome others, for 


which ſuch a. Recogiizance can not be - forfeitedzit as for: 


ich great Numbess' o the Temot of the Peaple, or (| Words 
w grea 10 „ Or Or 
tending to Sedition, &c. and alſo — 2 


for. all ſuch aſtual Misbehaviours Cro. C.. _ 
which are intended io be prevented by ſuch a f ecognizance, but not for 


barely giving: . of 'Salpic of whac perhaps . m nk 
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Aber now I am come to conſider the ſeverat-Kinds of actual Diſturs 
bances of the Peace, and theſe are; either, 


x. Such as may be committed by ane of two Perſons, 


2. Such as require a greater Number. 
e 


Thoſe which may be committed by one or two Perſons are; 


1. Aſſaults and Batteries. whine lat: T ei. lo gain IF 
2. Aﬀrays. 6g ith 6 dy ; 
3. Forcible Entries and Derne er bis! of 11s: 
As to Aſſaults and Barteies, I ſhall confer we 9 paticuars 
23635 19 
*. What ſhall be faid to be un Aſkult nM ele at cn. 


2. What ſhall be ſaid to be a _—_ oF 
3. In what Cafes they may be juſtified. © | wr 213 05 2/44 . 
4 In whac Maenaeriohey. we do be pitted, DES 
1 10 10112 1 07 — HO - 3 * IVE TAR? v6 


q Sai. 10 Ty to the elt Point, doſcews: thar antes E Attempt; "RE 4.3 


2 


* . 1 
"EL ; * $7 9 +335 «1.8 


or A 8 . e 
by ſtriking ng Gun 6 Mod. 1 . 
at him, ar ſurh 4 Diſtance: l carry, or pbir 4 . 


Picch- 4 * him, n 7 wg ho Reach of it, or by holding up . *. 545, 
A 3 


134 


5, 6, 7. 8 
Pult. 3. 


172. 


2 R. A, 546. 


I. 1, 2. 
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6 Mod. 172. 


I'Keb: 921. 
40 Ed. 3. 40. 8. 
42 Ed. 3. 7.6 


22 Aſl. pl rt. 


Lamb. 126. 
6 Mod. 149, 


of Surety ef the Peace, that there ſeems to be no need of any farther Conf 


- whence it ſeems cleariy to follow, That there may be an Aſſault which 


out of the hea 
which Caſe it cannot 


e 4 
Oo OR 


. x 3 * . oy a | NN * | 8 » a 'F" od | 85 
„ l 07 9 Q oh Book I. . 
one's Fiſt at him; or by ony other" ſuch Hike Act done ie an adpey 
chreatening Manner; and' from hence it clearly foll6Ws} That cue tharged' 
wich an AlHult and Battery, way de found! gülley of the fertper, fad 
yet acquitted of the latet. But notwichſtanding the many ancient Opi- 


: : - 5 G 


i. 


— 


ſoever can amount to an Aſſault! iter anke TEIN on 7 en A Yo 
Seck. 2. As to the ſerbnd Point, viz," What ſhall be ſaid to be a Bat» 
tery, It ſcems that any-lnjury whatſoever, be it never ſo fall, being 
actually done to the Perſon of a Man, in an angry, or revengeul, ot 

rude, or inſolent, Manner, as b Spitting in his Face, or any Way 
touching him in Anger; or violentiy juſtling him out of the Way, are 
Batreries in the Eye of the Law: But it is ſaid to be no Battery to lay 
one's Hand gently vn another Wem an Officer has a Watrant to mY 
and to tell the Officet that this is che Man he Wants. FS 
Seer. 3. As to the third Point, viz; In what Caſes an Aſſault and 
Battery may be juſtified; this is 16 fully ſer fortlf Atteady in the Chaptet 


x 


ſideration theteof in:this Place; and therefore 1 ſhall only add, That 
where a Man in his own Deſence beats another who firſt aſſaults him, Cr. 
he may take an Advantage thereof upon an ludictment, as well as upon an 
Action; but with this Difference, that in the firſt Caſe he may give it in 
1 the Plea of Not guilty, and in the later he muſt plead 
it Ipecially. | een 5 
Sh, I; to the fourth Point, vis. How unlawful Aſſaults and 
Batteries are puniſhed, there is no doubt but that the Wrong doer is Sub- 
jet, both to an Action at the Suit of the Party, wherein he ſhall ren- 
der Damages, & c. and alſo to an Indictment at the Suit of the King, 
wherein he thall be fined according to the Heinouſneſs of the Offence. 
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:” treating of Affrays, I ſhall conſider, 


What ſhall be ſaid to be an Aﬀray. 7 
How far it may be ſuppreſſed by a private Perſon. 
How far by a Conſtabſwe. 
How far by a Juſtice of Peace. 

In what Manner the ſeyeral Kinds of Afﬀerays may be puniſhed. 


I, 
2. 


Sect. 1. as to the firſt Point, it is ſaid, That the word Aﬀeay is de- 
rived from the French word Effrajer, to tertiſy, and that in a legal Senſe 
it is taken for a publick Ottence, to the Terror of the People, from 


will. not amount to an Atiray.; as where it happens in a private Place, 
eating or ſeeing of any, except the Parties concerned; in 
be ſaid to be to the Terror of the People; and for: 
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this Cauſe ſuch-a-private Aſſault ſcems not to be inquirable in à Court - + H.6. ro. » L 
Leet, as all Affrays certainly ate, as being common Nuſancess, 44.5 b. 
Set. 2. Alſo it is (aid, That no quatrelſome or threatening Words I. P. C. 133. 
wWhatſoever ſhall amount to an Affray; and that no one can juſtify lay- Pn 
ing his Hands on thoſe Who ſhall barely quarrel; with angry Words; Lab Con- 
without coming to blow; yet it ſeemeth, [Thar the Conſtable may, at ſteble 14. 
the Requeſt of the Party threatened, carry the Perſon who threatens.ro — 
beat him before a Juſtice of Peace, in Order to find? Sureties. © 1 3 
© 85 Secr. 3. Alſo it is certain, That it is a very high Offence:to challenge Poph. 158. 


anothet, either by. Mord ot Letzer, to! fight. a Duel, or to be che Nellen - f. 
ger of ſuch a Challenge, or even barely to endeavour to provoke ano - Keb. 69%. | 
ther to ſend a Challenge, or to fight, - as by: diſperſing Letters to that b. 12% | 
| | ty: | | ae 7115 | 
purpoſe, full of RefleQions, and inſinuating a Deſite to fight, GC M 2 Kol Ab. 78. 
Sect. 4. But granting that no bare Words, ia the judgment of Law. 
carry in them ſo much Terror as to amount to an Affray z yet it ſeems © _ 4 
Certain, That in ſome Caſes there may be an Aﬀeay: Where chere is no 
actual Violence; as where, a Man arms himſclf with dangerous and un- Lamb. 126. 1.8 
uſual Weapons, in ſuch a Manner as will naturally cauſe à Terror to the 20. 160. — 1 
People, Which is ſaid to have been always an Offence at Common Law; 76 W. 11 
and is ſtrictiy prohibited by many Statutes ; For by 2 Ed. 3. 3. it is en- 1 ; 
ated, That: no Man, great ner ſmall, of: what. Condition ſaevet Je be, except I $ C. 137. 
the King's Servants, in his Preſence; and his Miniſters in execating of the King's | | 
Precepts, or their Office, and ſuch as be in their Company afſiftingithem, and | E 
alſo upon a Gry made far Arms to leep the P eace, : and the ſame in ſuch Places © . 00 
where ſuch” Ae $ happen, be fo hardy to come before the Aing : Juſtices, or ot her : 
of the King's Miniſters-doing. their Office, with - Force and Ar mi, nor bring no ä 
Force in Aﬀr ay. of Peace, nor 0 go ner ide armed by Night nar Yo EOS 18 
Fairs, Markets, nor in the Preſence of the Fuſtices' or other Miniſters, nor in no 21 _, 
part el[ewhere, upon pain: o forfeit their Armour to the: King, and their Bodits 18 
to priſon, at the King s Pleaſwe. And that the King's. Juſtices in their Preſence; | 1H 
Sheriffs, androther Miniſters in their Bailiwicks Lords of | Franchiſes; and their | Ek, 18 
Bailiffs in the ſame, and Mayors and Bailiffs of Cities and Boroughs,” within the 1 
ſame Cities and Boroughs, and Borough-holders, Conſtalles and Wardens" ef | the "1 bw 
Peace within their M ards, ſpall have Homer to execute this Ad: And that the 2 
Fuſtices aſſigned; at their coming down. into the Country: ſhall- have Power to n- 485 
quire how ſuch Officers and Loras have. exerciſed their Offices in this Cafe, :endito 1 11 1 
puniſh them whom they find, that baue not done that which pertained to their 
| Office; and this Statute is farther | enforced by 7 Rich. 4. 13. ane 3 
20 Rich. Nee . v.44 * 4:77 = n 23) tort of tow ar ae 2 1 
And in the Expoſition of it, the follow ing Points have been holden: 18 
Sect. 8. I. Thar any Juſtice of Peace, or other Perſon, who is im. F. N. B. 249. J 
powered to execute this Statute, may proceed thereon, either ex Officio, | 18 
or by. Force of a Wirit out of Chancery formed upon the Statute, and . 161. | i 
chat if he find any Perſon-in Arms contrary to the Form of the Statute, he Pub ic. 4 
may ſeize the Arms, and commit the Offender to Priſon; and that he Ke. 
ought allo to make a Record of his whole Proceeding, and certify the ſame P1523 = bo. 
s 3 | | | 1. "eb ps 2 Bulſ. 330. bp 
into the Chancery, where he proceeds by Force of the ſaid Writ; or into | 
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ſaid Weir, he may not only impriſen thoſe/wbow/he1ſhall- find; offetiding C. Lab. 


againſt rhe; Statute in his own. View, but alſo thoſe who ſhall be ſoun © 


by an Inqueſt taken before him, to have oflended in ſuch Mahner in his * go 4 i 
Abſenca i an do not ſes why he :may, not do che ſame where -heoprovs [1 


as 4 — 4 — 5 4 P "$3 3 1 , 5 ; 1 
ceeds ex Offcio ; for ſeeing the ſaid Writ hath no other Foundation bun 
1 bas 4 5 8 „ 8 the 8 
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tue tand Stature, und is the moſt aurhentick- Ex plication therepf, it ſeem: =» 
- *' "| eth that the Nubes chereln preſeribed / ſhould be che beſt Direction for all 
4 Proceedings opon L FELL I IU oa I 
Co. BY % - $8, 57. HE That the UndersSheriff\may execute the ſaid Wric; being 
a iretted tothe Sheriff, f t name chim only by the Name of his Office 
bund not y lie proper Name, and de not expreſſy command him/ts  . 
| : act in his proper WOW, 217 {53653  AOBTIEDTOT ING 7170; 20: TI9UL Lf 
24 Ed. 33. b. Seck. 8. V That a Man cannot excuſe the weating'ſuch Armour in Pub- 
3 N litk, by alledging that ſuch a one threatened him, and that he wears 
16% n ſot ie 80 his Perſbn from lis Aſſault; but it hach been reſolved, 
Con. a. Rol. That 55 one ſhall incur the Penalty of the ſaid? Stutute for aſſembling his 
2 , Neighbours and Friends in his own Houſe, againſt thoſe who threaten to 
3 Iaſl. 163. do him aH Violenee therein, becauſe a Man's Houſe is as his Caſtle. Ng 
\ Mod. % % %, V. That no wesfing of Arms is wirhin the meaning of this 
1166. Stattte/ unlefs it be actompaniec wich ſuch Circumſtances as are apt to 
2 Bulſt. 330. terriſy the hop] from hence it ſeems elearly to follow, That Perſons oſ 
dcdommon Weapons, © of having their uſual Number of Attendants witli 
them, for theik Ornament or Defence, in ſuch Places, and upon ſuch Oc- 
| ma > cafi , in which it is the common Faſhion to make uſe of them, without 
aeuauſing the eaſt Suſpicion of an Intention to commit any Act of Vio- 
lence of Diſturbance of the Peace. And from the ſame Ground it alſo 
Crom 6. . follows, That Per ſons armed with priv y Coats of Mail co the Intent to 
om og. defend themſelves againſt their Adverfaries, are not, within the Meanitg | - 


1 


of this Statuteꝭ becauſe they do nothing 4» 1errorem Popmli, fo 
| Se; 10 VI. That no Perſon is within che Intention of the ſaid Srature, 
Poph. 121, Who arms himſelf to ſuppreſs Rioters, Rebels, ot Enemies, and endea - 
122. vours to ſuppteſs or teſiit ſuch Diſtutbers of the Peace or Quiet of the 
Realm; for Perſons who fo arm themſelves, ſeem to be exempted out of 
the general Words of the ſaid Stutute, by that Pare of the Exception in 
the beginning rhertof, which ſcems to allow all Perſons co arm themſelves 
= a Cry made for Arms to keep the Peace, in ſuch Places whete ſuch 
Lamb. 131. Seck. 8 As to the ſecond Point, vis. How far an Affray may be 
3 nt. 158. ſuppreſſed by à private Perſon, it ſeems agteed, I hat any one who ſees 
1 others fighting, may lawfully part them, and alſo ſtay them till the Hear be 
22 E. 4 44. b. over, and then deliver them to the Conſtable, who may impriſoa them till thexg 
Dale, cap. 8. find Surety for the Pate; allo it is ſaid, That any private Petſon may ſtop 
nde thoſe whom he ſhall ſee coming to join either Party; and from henee iʒt 
ſeems clearly th follow; That if a Man receive a Hart from either Parry in 
thus endeavouring to preſerve the Peace, he ſhall have his Remedy by an 
Action aguinſt him; ulſo upon the fame Ground it ſtems equally rea 
; tft. 136. lonable, That if he utavoidably happen to hurt either Party, in thus 
Con. Lamb. doing what the Law both allows and eommends, he may well juſtify it. 
Dit cg g. inalmuch as he is no Way in Fault ; and the Damage done ro the other; 
02 * was occaſioned by a laudable intention to do him u Kindneſv. 
ves. 13. However it ſtems clear, That if eicher Party be dange- 
Lamb 131. Fouſly wounded in ſuch an Aſſtay, and a Stander-by; endeaveuring to ur- 
Dalr. cp. 8. | reſt the other; be hor able to take lum witkout hurtiag, ot 'cven wound- 
z Fa ing him, yet he is a0 Way liable te be puniſhed for che lame, Inaſmuch us. 
Imprifon- he is bound under Pain of Fine and Impriſenment, to arteſt ſuchi n O. 
ment 35, 44. fender, and cher derain him till ie appear whether the * live of - 
7 22. die, or carry kim before u Juſtice of feace, by 'whon ho citlice is 0% b 
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impower g. Jet private Perſons dre, o part an Aﬀay "which Happens in x ; ; loft 48. 
His Preſence, "but is als bound at his Peril ro uſe his beſt rideavoiirs to 1 6.735 

this Put po . 40K. not: only to do his ütmoſt Himfelf," bur allo ch demand roy. abs 
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AE, carry The. Offende er before 4 Ju 
Juſtice may compel Rich ö find * 
impriſon_ him. of So uthbotit; 
ſhall be Her, x 175 1 Aſtet wi NY; 


c of f che EndWar ſuch 

10 tet tlie Pence, ec. or he may Date Ob 
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4 | Moore 284. 

Obligayor |: But i — 9 Haß no* Poe — rech an PL 436. 
Oe May in any 4115 ma her, "or "For" an 'orfi&x* 15 * ache ene * % 
juſtify che e pugtth@#Tor his 10 Ed. 18. 


Porpe 
ommitting ah ne er to Gao till ha 1 
Oflence; And ie id” That he — % Hands ck Who 5H. 7.6.3. 
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ving an Opportunity to powerful Men, under the Pretence of feigntgd 
Titles, foreibly to eject their weaker Nejghbours, and alſo by Forte to 
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made, any Juſtice of Peace or other Officer, Who is within the Purview 
of that Statute, may both ſeize the Arms for the King's Use, and alſo 
impriſon che Offenders, but not reſtore the Party injured to his Poſſeſ- 
ſion 3 but the ſaid Statute having been fully ſer forth in the foregoing 
Chapter, I ſhall proceed to thoſe Statutes which more directly relate to 
this Matter... ts 7. By 
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ranſomed at the King's Will. _- #6 
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be fully executed; and farther, That at all Times that ſuch forcible Entries ſhall 
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Latch 132 nt Witt e Sratute, becauſe he is #54. 2 — W 
See Co. Litt. | nere, for ſinee ſuch product 110 othet Ev 

the Cop of Gober⸗Roll, he ſeems at leaſt to be enk 
not within the Words, of the Statutes: however 3 * That if a 
r afcerwards- be forcibly. put out of 
Wellen again by ſuch Leſſee, he hath no Remedy for a Refiturion.by 
ce of a of the above mentioned Statutes, for his mk have it by 
166. b. H. 6. becauſe be always continued ſeized * the Freehold, char 
Dal. ch. 77. y he is is not Wirhin 11 Fac: x, 1 15. | 
Lamb. 155. Selz. 18. However there ſeems to 2 no aa” bat that aJuſtice-of 
8 „r. maß, in either of the laid Cales, remove the Force, and com. 
2 Keb. 495. mit the i &c. 

Seit. 19. Having e fre herb the ſeveral S relating 40 60 chis 

Subhect, rogether with the Miſchiefs which occaſioned them, and the ſe- 
eral Le of cach bf them, I ſhall, for the better Underſtanding. of 


them all in Feral, proceed ro examine the lowing HATTIE 


EY What ſhall be eſte an Eatery within theſe Satte "va 
2 what Entry is to be n "—_ 7 1 HOY va + 
© Kind of Poſſeſions o. a be ns * 
0 Po ns one 8 - QI-L0C| 
forible Entry or Detainer. ; may ui wb 
"57 What Perfons may be guilty an ow „ 
6. W "ought ro bs the Form of a Record grounded 0 | cheſs I 
tes. 8 
>. Of 1 Kind 01 pbllelhons 2 Reſticurion is to hs: awarded... " 
8.5 To whom ſuch Reffirution ought to be made... bo 
9. By whom, and in What Manner, it is to be awarded and; wen. 
| 6. In what C: e of - Poſſe: 
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Sets. 26. We Gel vic. Mer all h ee ag 
within theſe Statütes, it k ems on oh Thar if ong h⁰ pretend 2 Fitic 
to Lands, barely go cet them, eicher wich, or without. great Number 
Crom. 70, b. of Attendants, hed? or > ry in his Way, to n —— or Mar- 
Dal.ch.77. ket, ＋ — like pu withour/going any Ack, 3 2 
1 nts 0 ſuch „ he | 

aid wo e an Fntry thercinco. within the Meaning of xheſe 
Crom. 69. Sect. 21. Yer in ſuch Caſe, if % make an -aQual. Claim lian 
Del. ob. 77 Cireutnſtances'of Forde or Terror; he ems to be of à ſoreib 
Ca. 4866. er When 23 & 1 Ries. , vhethes * 1 e bes 


| Poſſcflion or wr. 
Crom. 69. a. Selk. 5 2 E 4 
Dal. ch. 77. eile E W. adjudaed 
theſe"L 


e 
FY — 
= > 
, l 
* 


1 * 5 3 4 
7 * * 
g * y *-4, . , 
* „ * % . 
„ 0 7 
, 7 - 


Chap. 64. Of fortible: Entries and;Detainers. 45 


Selk. 23. So alſo ſhall choſe: who having ad Eſtate in Land by a de- Crom. 59. b. 
feaſible Title, continue with Force in the Polleilion. thereof, after a Claim . 
made by one who had a Right of Entry chere. f 2%. 
Seck. 24. Bur he who: barely agrees to a forcible Entry made to his Crom 69. a. 
Uſe, without his Knowledge or Privicy, ſhall got be adjudged to make Del. ch. 77. 
4 bee theſe Statutes, becauſe he no Way concutred in, or pro- n 
Seck. 257. As to the ſecond Point, viz, What Entry is th be adjudged Lamb, 140, U 

forcible, it ſcems clear, Thar it ought to be atcompanied with ſome Cir- B., h. „, 
cumſtances of actual Violence or Terror; and therefore, That an Entry Co. Lic. 257. 
which hath no other Force than ſuch as is implied by the Law, in every b 
Treſpaſs whatſoever, is not within theſe Statures. —  —- 


| Apd therefore, for the better Underſtanding heteof, I ſhall conſider; 


fred Reſpe®t of what AQs of Violence a Emry men be adjudged 
2. In Reſpett of what Circumſtances of Ten BY ET 


Sect. 26. As to the firſt of theſe particulars, it ſeems to be agreed, 
That an Entry may be ſaid to be forcible; nor only in Reſpect of a Vio- 
lence actually done to the Perſon of a Man, as by beating him if he te- 
fuſe to relinquiſh his Poſſeſſion, but alſo in Reſpe& of any othet King 
Violegg che Mang of che Entry, as by breaking open the Doof f H. P. C. 116. 

Ile e an Perſon be in ir at the ſame. Time or not; eſpecially * 
if it be Dwelling-houſe, and perhaps alſo by any Act of Outrage after _ * 
the Antry, as by carrying away the Party's Goods, &c. which being " 11 14046. 
found in an Aſſize of Novel Diſſeiſin, will make the Deſendant a Diſſei- 1722. 
ſof wich Force, and ſubject him to fine and impriſonment: And accord- J 235, 
to ſome Opinions, an Entry may be (aid co be forciblé from the bare P.. ch. 77. 
wing up of a Latch, or pulling back the Bolt of a Door; but ſurely Crom. 50. ab. 
' ſuch inconſiderable Circumſtances as theſe, which commonly paſs be- Moore, 656. 

tween Neighbour and Neighbour, without any Offence at all, can never N. 2 . 

bring a Man within the Meaning of theſe Statutes, which ſpeak of En- als cls 74 | 

tries with ſtrong Hand, or Multitude of People; and ir harh heen holden, WE: 6 138. 

That an Entry into a Houſe through a Window, or by opening a Door 3 * 

with a Key, is not forcible: And it is ſaid, That if one find a Man out of . Re. 2. 

his Houſe, and forcibly with-hold him from rerurning to it, and ſend 1, mb. 143. 

| Perſons to take peaccable Poſſeſſion thereof, in the Party's Abſence, yet Dl. ch. 59. 
he is not guilty bf a forcible Entry, inaſmuch as he did no Violence to 

the Houfe, but only to the Perſon of the other : Bur E this Opinion 

may juſtly be queſtioned, becauſe rica the Force be not actually done 

upon the Land, nor in the very Act of the Entry, yer ſince it is uſed wich 

an immediate Intent to make ſuch Entry, and is the only Cauſe that it 

met with no Oppoſition, hn cannot be ſaid, that the Entry is with- 

out Force, which, whether it be upon, or off the Land, ſeems equally 

wichin the Statute, + EYES WIG IR 1. 

© Sedf. 27. As to the ſecond Particular, vis. In reſpect of what Cit- 

cumſtances of Terror an Entry may be adjudged forcible ; it is to be ob- 

ſerved, Thar where-ever a Man, either by his Behaviour or Speech, at H.P.C. 148. 

the Time of his Eutty, gives thoſe who ate in Poſſeſhon of the Tene- 1 142, 

ments which he claims, juſt cauſe co fear, chat he will do them ſome bodi- D. i c. 77 

ly Hurt, if they will not give way to him, bis Entry is eſteemed forcible, 

whether he cauſe ſuch a.Terror, by carrying with him ſuch an 1 
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2 | NS 90 wy. Then MY. \ » in ext 4 | 
15H-7.72.1. Numbet of Setvants dt by arwink bitdſelf in fuck à Manner, 'a plainly | 
Crom. 69. Pl. jntimates 4 Deſign to back his Prerenſions' by Force,” ot by 'aftually 
++ threatening to kill, maim, or beat these who ſhall continue in Poffeſtion, 
See the Boks or by giving out ſüch Speeches as pleinly imply 'a Purpoſe of uſing 
| above eitel. Force againſt choſe vo hall make'any Reſiſtance,” as if one ſay that he 
, "rome ohne ts nn os 
| Bro. Dureſs, Seck. 28. Bur it ſeemeth that no Entry ſhall be Judged* forcible 
CCC 
Del. ca. 77. or to de him any other ſuch like Damage which is not perſona!. 
Lamb. 1433. Sec. 29. However it is clear, That it may be committed by a ſingle 
Perſon, i as'well'as e, 998 ons Ack # 
H. P. C. 138. Seck. 30. As to the third Point, viz; What Detainer is to be achudged 
es forcible, it ſeemeth certain, That the ſame Circumſtances of Violence or 
Terror, which will make an Entry foreible, will make a Derainer 'forcible 
Lamb. 145. alſo; from whence it ſeems to follow, That whoever keeps in his Houſe 
Ce an unuſual Number of People, or unuſiial Weapons, or thteatens to do 
Dal. es. 7, ſome bodily Hurt to the former Poſſeſſor, if he dare, return, ſhall-be ad- 
judged guilty of a forcible Detainer; and at hath been faid, 'Tharthe alſo 
Crom. 70. b. ſhall come under the like Conſtruction, who places Men ar a Diftance 
Lemb. 145. from the Houſe, in order to aſſault anyone who ſhall attempx to make 
an Entry. imto it; and that he alſo is in like Manner guilty who ſhuts his 
Crom. 70. b. Doors againſt a Juſtice of Peace coming to view! the Force, and* obſti- 
Lamb. 135. hately teſuſes to let him come in: But it is ſaid, That a Man oughr not 
Crom. 233. e he guilty of this Offence, for bat kuſing ta pot of 
Daf ca 3. a Houſe, and continuing cherein in deſpight of Mother. 
© See. 31. As to the fourth Point, 4%. In teſpect of wh: * 
poſſeſſions one may be guilty of à forcible Entry or Detainer Min 
| theſe Statutes, it ſeems clear, That one may come within the Danger - 
thereof by a Force done to Eccleſiaſtical Poſſeſſions, as * Churches, 
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2 1 Sid. 98 


kl 1 Levio. 90. b Vicaridge-Hbuſes, Cc. as much as if the ſame were done to"anytems \ 
li 1 poral Inheritance; allo it bath been holden for a general Rule, Tha ond 
i « Cro.Ca.201, may be indicted for a forcible Entry into any ſuch incorporeal Heredita - 
= : n ment, for which a © Wrir of Entry will lie, either - the Common'Law, 

it *. Forces 5 as for, 4. Rent, or by, Statute, as for © Tithes, Oc g ur I do nor find any 
ll] Co. Ca. 201, good Authority, That ſuch an Indictment will lie for a * Common or 

i | Cro Ce. zor. 8 Office; but it ſeems agreed, That an Indictment of forcible Detainer 


f 7 
JENS Gn, lies againſt any one, whether he be the Tertenant, or a Stranger, who 
Ste Dal. ca.). ſhall forcibly diſturb che.lawful h Proprietor in the Enjoy ment of any of the 
: 8 above mentioned Poſſeſſions; as by violently reſiſting a Lord in his Di- 
„.. ſttreſs for à Rent, or by menacing a Commoner wich bödily Hurt, if he 
Lund, 144 dare put in his Beaſts into the Common, &c. yet ir ſeems clear, That no 
e 7) one can come within che Danger of theſe Statutes by a Violence offered 
1 Mod. 73. do another in reſpe& of a Way, or ſuch like Eaſement, which is no Poſ- 
2 Keb. 209. ſeſſion. Alſo it ſeemeth, That a Man cannot be convicted upon View, 
FM | by Force of 15 Ric. 2. 2. of a forcible Detainer of any ſuch Tenement, 
wherein he cannot be ſaid to have made ã precedent forcible Entry, be- 
cauſe that Statute gives the Juſtices a Juriſdiftion of no other foreible 


Vide infra 
Sect. 40. 
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Detainer, but what follows a forcible Entty. ee |. 0 OR 
Seck. 32. As to the fifth Point, viz.” Who may be guilty of 4 for- 
cible Entry or Detainer within theſe Statutes; it ſeems clear, That no 
one can come within the Intention thereof by any Force whatſoever done by 
him in entering into a Tenement, whercof he himſelf had the ſole and law- 
ful Poſſeſſion, both at and before. the Time of ſuch Entry; as by breaking 
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2 Tenement, (whe. ay Ggnify my Thing whatſoever, 5 wherein .a O.. 15. 
h 9 


? 2 Rol. Ab. 
8 8. Pl. 6. 
* 3 Leon. 102. 


to ſuch a Houſe, without ſhewing in, what & Town it lies, pr into a h Ic. Rel Ab. 


2 Rol. Ab. 


** ; | . REA "I-44 "0 d. 40. Pl. 4, 5. 
But it hath been reſolved, That an Indictment 


Serjeant Hery's Cloſe, without adding the Numb 
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2 Leon. 186. fore, that an | 

Leon. vos, Acres of Land 2 s che Land 
ſtand good as to e Houle ]7ĩ6.V0.. IN 

8 Se? 338. Thirdly, - It bath been alſo reſolved, That an Indfctment, 

2Keb. 495. on 5 Or 15 Rich. 2. needs not ew who had the Freehold: ar the Time of 

3 Bulſ- 21. the Force, becauſe thoſe Statures em etui to pan all Force o this | 

Kind, without any Way regarding. what” Eſtare the Party had on whom | 

it was made; yet it ſeems, That ſuch an Indictment ought to ſhew that 

ſuch Entry was made on. the Poſſeſſion of ſome Perſon, who had fome 

Eſtate in the Tenements, either as à Freeholder or Leſſee for Years, &c. 

for otherwiſe it doth not appear, that ſuch Entry was made injurious to 
any one; but it is ſaid, I hat an Indictment on 8 FH 6. muſt ſhew, that 

Hetley 23. the Place wherein the Force was committed was the Frechold of the ge 

ch 


2 Keb. 495. 


Larch. 10g. grie ved at the Time of ſuch Force: and therefore, That it is not ſuffi- 
N e ſtrong Hand, & r. entered into ſuch 
Keb. 191. 4 Houſe, exiſtens liberum 7 enementum FS. Or. withour ſay 10 adtunc 
New "=. exiſtens liberum Tenementum J. S. for other wiſe it may be intended, that it | 
+ Rol Re. 65. Was his Freehold at the Lime of the: Indictment only,” and not at the 
Palm. 426. Time of the Force; and according to the general Opinion, an Indictmenc 

Sic, 192 on that Statute cannot warrant an Award of Reſtitution, unleſs it find, 


Con. Velv. 28. | ot Rettirul 
| Ez. that. the Party was ſeized at the Time; yet it is faid, That the Want of 


2 Kcb. 477 p 8 
499. cCient to lay that the Deſc 


| x Bulſ. 177. Ak i * * 1 

ſuch an expreſs finding may be ſupplied by ſuch Words as neceflarily im- 
ply, that the Patty was ſeized at the Time of the Force; as where' it is 
expreſly laid that the Defendant diſſeiſed 7 S. Sr. which is impoſſible, 


3 Leon. 102. 
j Allen. 49. unleſs he had been ſeized of the Freenold ar the tame Time; and it hath - 
i Con 2 fol. been ſaid, That it is ſufficient in fuch 'an Indictment to fay that the Par- 
A.80. Pl. 9. ty was Poſſeſfonams pro termino Vite, without uſing the word Sefiths, Cc. 
Keb. 77. for the ſame Propriety of Expreſſion is not required in Indictments as in 
= Pleadings; ſed Quere. - Alſo it is ſaid, Thar if it do appear either in ſuch | 
p. Im. 277. an cxprels or implicit. Manner, that the Party injured had che Freehold of 
on J. 633, the Land at the Time of the Force, it is not neceſſary to ſhew farther 
P _ whar Eſtate in particular he had therein, or by what Title he claims the 
lame; for it is not the Title, but the Poſſeſſion, which is in Queſtion. 
: Rol. A. go. And upon the like Ground it hath been adjudged, Thar an Indictment on 
Pl.3- the ſaid Statute for entering on my Farmer, and forcibly expelling him, 
and diſſeiſing me, is good, without ſhewing what Eſtate ſuch Farmer 
had; for it is ſufficient to ſhew that he had the Poſſeſſion, and the Injury 
complained of is the forcible Diſſeiſin done ro me, which, being the main 
Point of the Indictment, if it be ſufficiently ſer forth in Subſtance, the 
Indictment is good; yet in this very Caſe the Want of ſhewing that ſuch . 
Yelv. 165. Farmer was oulted, would have been an incurable Fault; becauſe his 
Poſſeſſion being my Poſſeſſion, unleſs he were ouſted, I could not be diſ- 
ſeiſed. Alſo it hath been holden, That as an Indictment on 8 H. 6. 
muſt ſhew that the Party who is put out of Poſſeſſion was ſeized of a 
Freehold, in order to bring him within che Purview of that Statute, ſo 
alſo an Inditment on 21 Jie. I. 15. muſt ſhew, That the Party injured 
was poſſeſſed of ſuch an Eſtate as will bring him within the Proviſion of 
: that Act; and upon this Ground it hath been reſolyed. That ſuch an lin- 
; r Sid. 102. dictment, ſerting forth in general, char the Party was poſſeſſed, or that 
; 2 Keb. 725, he was poſſeſſed for a certain Term, without adding, that it was for 
Years, is not good; for in the firſt Caſe it may be intended, That he 
was poſſeſſed only by Vertue of a Leaſe at Will; and in the W | 


Chap.64. Of forcible: Entries and\Drtainers. 149 
That he was poſſeſſed of a Term for Life, in neither of which Caſes he 
is within the Benefit of 21 Fac. t. 1 Vet it hath been ſaid, That the 
Poſſeſſion of ſuch an Eſtate as is within that Stature, is ſufficiencly ter forth 

in the reciting Part of an Indictment, as thus, ed cum J. & was poſe 1 Mod. 73. 
ſeſſed for a certain Term of Years, and being fo poſſeſſed, was by 


ſtrong Hand, Gr. put out of Poſſeſſion, Gr. without any dire Alleg - 


tien e ee 
Sek. 39. Fourthly, It hath been reſolved, That a Repugnancy in 
ſetting forth the Offence in an ludlictment upon any of theſe Statutes, is 
vn incurable Fault; and upon chis Foundation it hath been adjudged, 

| Thar an Indictment on 8 H. 6. ſetting forth, chat the Defendants Faci- 

 fice intraverunt, & r. & eum adtunc & ibillem vi & armis diſſeifiverant, is Aleyn 50. 
void ; and it hath alſo been adjudged, That an Indictment on 2 f Fac. 1. Show: 272. 
ſetting forth, That the Party injured was poſſeſſed of a Term for Years, Poph. 2%. 
or of a Copyhold-Eſtate, and that the Defendants with "ſtrong Hand, R. pooh 
ouſted, and diſſeiſed him, is void, becauſe it is abſurd and contradiQtory 4455135, 
to int forth a Diſſeiſin of ſuch an Eſtate whereof it is impoſſibſe that any | 
Man can be diſſeiſed; alſo it hath been holden, That an Inditment on 
8 H. 6. ſetting forth a Diſſeiſin of Land, adtunc & adbuc enen likerum: 
Tentmentum 7. S. is void for its Repugnancy, inaſmuch as it implies, 3e Ne 1. 
That J. S. always continued in Poſſeflion ; which, if it be true, makes it 3 alf 21. 
impoſſible that he could bg. diſſeiſed at all; but ſome have ſaid that this 1 Sid. 102. 
ſeeming R vancy ma) de reconciled, by intendigg that the Diſſeiſee 
might re- After the Time of the Diſſeiſin, aod before the finding of 
the Indictment; however it ſeems clear, That if the words Adluc extra- 
tenen he added, ſuch a 8 cannot be helped by any Intendment; 
and that no Reſtitution can be awarded on ſuch an Indictment, whether 
thoſe words Adbuc extratenct be in it or not, becauſe the Party grie ved 
appeats by the Indictment it ſelf to have had the Frechold at che Time of 
the e OT: 

Seck. 40. Eiſthly, It hath been reſolved, That an Inqictment of a 
forcible Detainer, Without ſhewing that the Defendant made an Entry 3 
to the ſame Lands, is not good, becauſe the Stature doth not prohibit 
one who hath always been in Poſſeſſion, to maintain the ſame with Force: 

And it ſeems clear, That a Conviction of a forcible Detainer upon View palm. 195. 
by Force of 15 Nich. 2, 2. cannot be good, unleſs it ſnen/ chat he Defen- (5 197 


Cro. Ja. 19, - 


dant was alſo guilty of a forcible Entry, for the Words of that Statute 2b. 33 
are, That at all Times that ſuch fortible Entries art made, and Complaint thereof Cro- El. g1s. 
cometh to the Faſtices, &c. that the ſame Juſtices, &c.” ſhall go, & and if they 
find any that hold ſuch Place forcibly, after ſuch Entry made, &c. by which it is 

plain, That the Juſtices have no Juriſdiction by Force of this Srarure, but 
where the Entry, as well as Detainer, was forcible: Yer in Leighton's Cale it B. R. Hil. 
was refolyed, That ſuch'a forcible Entry is ſufficiently ſer forth in the Com- 7. 
plaint recited in ſuch a Conviction ; and it is plain, That. the Stature could 
not intend that the forcible Entry ſhould be viewed, becauſe it is to pre- 
ccde'the Proceedings of the Jaltices ; but perhaps ix is the better Opinion, 
That an lndictment upon 8 H. 6. ſetting forth an Entry and forcible De- 

rainer, without Thewing whether the Entry were ſorcibſe or peaceable, is 
good; for there is no Medium between à forcible and peaceable Entry, 
and an Entry not alledged to have been forcible, ſhall be intended to 
have becn peaceable, or, if not ſo, yet it ſeems to bo no Way material, 
Whether it ſhall be taken to have been forcible-os peaceable, becauſe in 
either Caſe it is*<qually within the Statute, the Words whereof as to this 
purpoſe are, Where any doth make K e. Entry in Lands and I enements, <4 
ER Oz VV . 
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2 Rol. Ab. 


30. Pl. 1 j. 


Yelv. 99. 
Cro. Ja. 151. 
1 Sid. 97, 99- 
414. 

2 Keb. 505. 
Vide infra, 


Seck. 59. 


Bro. Force. 


13. | 
Lamb. 153. 
Dal. ch. 8 1. 


Opinion in Leighton s Caſe above mentioned. However it ſeems to be 


other Poſſeſſont, or them hold forcibly; by which it appears, That a ſorcible 
D 18 2 diſtinct Offence from that of a forcible, Entry, and no Way 
depending on it; and my Lord Chief Juſtice Hal ſeemed to be of this 


certain, That if an Indictment both fox a forcible Entry and forcible De- 
tainer be preſerred to a Grand Jury, and found Ignoramut as to the Entry 
with Force, and Billa vera as to the Detainer, it will not watrant an 
Award of Reſtitution, but may be quaſhed, becauſe a Grand Jury cannot 
find a Bill true for Patt, and falſe for Nat, as a Petit Jury may. 
Sed, 41. Sixthly, It hath been teſolved, That no Indictment can 
wartant an Award of Reſtitution, unleſs it find that the Wrong - doer both 
of the finding of the Indictment, for it is a Repugnancy to award Re- 
ſtitution of Poſſeſſion to one who never was in Poſſeſſion, and it is vain 


ouſted the Party grieved, and alſo continueth his Poſſeſſion at the Time 


to award it to one who doth not appear to have loſt it. 


Cro. Ja. 41. 


ly added to ſnew that the Party grieved hath a Right 


Dy. 68. Pl. 28. 


. , 0 


Seck. 42... Seventhly, It bath. been reſolved, That the Time and Place 
of the Dilleifin are ſufficiently ſet forth in an Indictment, alledgipg, 
That the Defendanr Zali die intravit, &c. 2 ipſum 4. B. manu furti diſſei- 
ſcvit, without adding the words Adtunc & Tbidem; for inaſmuch as the En- 
try and Dillciſin are both of them of the ſame Nature, and the one of 
them naturally tends to cauſe the other, it is implied, that they both 
happened at the ſame Time ; and the forcible, Entry being the principal 
Offence within the Purview of theſe Statutes and the Diſſiſn being on- 
oF clticution, 


— 


as to which the Day of the Diſſeiſin is no Way material, it — to be 
over · nice to require a preciſe Exactneſs in ſetting it forth ; neitiier can it 
be to any. Purpoſe to alledge that the Diſſeiſin was at the ſame Place 
with the Entry, ſince it appears from the Nature of the Thing, that it 
could not but be ſo; yet in an Indictment of Murther, it is a fatal Mi- 
ſtake, not expreſly to ſhew the Day and Place of the Stroke, as well as 


of the Aſſault, becauſe theſe Offences. are of different Kinds, the one be- 


ing only a Treſpaſs, and the other a Felony, and may well be intended 


to have happened at different Times and Places, and the giving of the 


2 Noy 125. 


ff 


» Cro Ja. 32. 
© Cro. El. 186. 
Con. Noy 


120. 


Cro. El. 461. 
Letch 224. 

2 Ball. 258. 
Con/ 1 Keb. 
572. 

2 Keb. 133, 
135. 


Stroke being the principal Offence, ought to be ſer forth with the moſt 
Selk. 43. Eighthly, It hath been reſolved, That a Diſſeiſin is ſuffi- 
ciently ſet forth, by alledging, That the Defendant. entered, &c. into 
ſuch a Tenement and. diſſeiſed the Party, without adding, either the 
ro or b Expulit, or © Inde, for the word Diſſeifivit implies as 

Sect. 44. Ninthly, It hath been reſolved, That an Indictment which 
pur ſues the Words of the Statute in alledging an Entry, gc. to have 
been made Manu forti, needs not expreſly alſo ſay, That it was made Vi 
&* Arms, becauſe that is implied; allo. it is ſaid, That as the Want of thoſe 
Words will not vitiate an Indictment which purſues the Statute, ſo neither 
will the uſing of them make good an Indictment which does not purſue it; 
yet it hath been reſolved, That ſuch an Indictment may be good with- 
out mentioning any Complaint; tho the Statute ſeems to require it; for 
it is ſaid, That thoſe Words in the Statute are put in cas abnndanti, and 
that if a Juſtice of Peace E by ng Means whatſoever Notice of a for- 
cible Entry or Detainer, he may and ought to proceed againſt the ſame 


according to the ſaid. Statute, as being a Diſturbance of the publick 


Peace, the Preſervation whereof was the chief End of theſe Statutes. 
1 3 | a” 


| - | 0 | 2 u 8 1 —_ J CY 
Chap. 64. / farcible Entries and Detaintrs. 
Sec. + As to the ſeventh-Poinr, via. Of what Kind of Pgſſeſſions 
a ReſtirMion is ta be awarded; it ſeems that it dught only to be award- 
ed for the Poſſeſſion of ſuch Tenements as ate viſible and  corporeal, for 
one who hath a- Right to ſuch as are inviſible and incorporeal, as 
ents, Commons, &. can be put out of Poſſeſſion thereof, but only at 
his own Election, by « Fiction of Law, in order to enable him to recover 
Damages againſt the Perſon who hath wrongfully diſturbed him in the 
Enjoyment of them; for ſuch Things being mere Creatures of the Law, 
and depending entirely upon the Conſtruction thereof, are always in the 
Poſſeſſion of. thoſe, whom the Law adjudges-to have a Right to ſuch Poſ- 


0 * 
1 3 t 


. 
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Dal. Ch. 8t. - 


Lamb. 153. 


Co. Lic, 323: 


ſeſſion, and conſequently all the Remedy that can be deſired apainſt a 


Force offered to a Man in reſpe& of ſuch like Poſſeſſions, is to hive the 
actual Force removed, and the Offenders puniſhed for the ſame, which 
may be done by Force of 15 fish 2. &r | 
Sect 46. As to the eighth Point, viz. To whom ſuch Reſtitution 
ought to be made; it hath been-holden,Whar' it ſhall only be given to 
him who is found by the Indictment to have be 
actual Poſſeſſion, and conſequently that it ſhall not be awarded to one 
who was only ſeized in Law, as to an Heir upon whom a Stranger 
abateth upon the Death of the Anceſtor, before any actual Entry made 
by ſuch Heir; and from the ſame Ground it followeth, That it ſhall not 
be granted to an Heir upon an Indictment, finding a forcible Entry made 
upon his Anceſtor. Ea Boe i f . RO 
Se. 47. It hath been holden by ſome, That if a Diſſeiſee re-enter 
peaceably upon the Diſſeiſor, and continue for ſome Time peaceably up- 
on the Tenements in diſpute, and afrerwards detain them with Force, 
the Diſſciſor ſhall not be reſtored upon an Indictment finding the ſaid 
Force, becauſe his Poſſeſſion was at firſt peaceably defeated, and at the 
Time of the Force, he had, in the Judgment of Law, no Poſſeſſion at all; 
but I cannot be perſuaded that this Opinion is agreeable to the Intention 
of the {aid Statutes, the principal End whereof. ſtems to be to oblige all 
Perſons to refer themſelves to the Courts of Juſtice, for the Deciſion of 
their Glaims to the Poſſeſſion of Land, and to reſtrain them from diſtutb- 
ing the publick Peace, by ſuch Endeavours to right themſelves; but if 
ſuch a Practice as this ſhould be allowed, it would be eaſy to evade the 
Effect thereof by refraining from Violence at firſt; and then forcing the 
Party to leave the Poſſeſſion of the Premiſſes after a ſhort Continuance 
thereon in Peace; neither do I fee any difference between ſuch a Conti- 
nuance for the Space of three Days, and a Continuance for three Hours 


or Minutes, inaſmuch as the ſubſequent Force is in each Caſe equally 


put our of an 


Dal. ch. 83: 
Lamb. 153. 


Lamb. 154. 
Dal. ch. 83. 


Crom. 162. b. 
163. 2. b. 


within the Miſchief intended to be provided againſt by the Statutes; and 


ſeeing the Statutes of 8 H. 6. and 31 Bl. 11. have expreſly provided, 
Thar thoſe who have been in Poſſeſſion for three Years, ſhall not be put 


out of Poſſeſſion by an Indictment of foreible Entry or Detainer; it ſeems 


plainly to be implied, Thar no one ſhall have the like Advantage, in re- 
ſpect of a Poſſeſſion fot a ſhorter Time. 
Seck. 48. It will be needleſs in this Place to ſhew of what Kind of 


Hereditaments, or of what Kind of Eſtate therein, the Party who is ro be 


reſtored muſt be found to have been ſeized or poſſeſſed, bet᷑auſe this may 


iy appear by what hiath been ſaid in the foregoing Part of this 
aptcr. - 25 | | 71 FFF r 


ſuch Reſlitution may be awarded and given, there" is no doubt, but that 
the ſame Juſtice, before whom an IndiQment of forcible Entry or De- 


int, vis. By whom and in what Manner 


tainer 
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1,52 0 Forcible Entries aui Dedirers. Bock J. 


D. l. cs. 82. tainer ſhall be found, may grant an A Ward of Reſtitution to the Party: 
Dy. 183. and it i ſaid, That he may ekeeute the ſanic either in his own'proper 
pPerſon, or make his Precept to the Sheriff to do ii: NY - 8 

i Sid. 156. ect. 50. But it ſcems clear, That neither Juſtices of Peace, nor any 
1K:b.33. other Court whatſoever; have Authority to grant a Reſtitution” upon a 
Conviction of any Force taken by them upon View, unleſs” the fame be 
ſound by an Indictment, according to the Direction of 8 H. 6. Alſo ic 
1 Dy.187.P1.6. ſcems to be agreed, That no other Juſtices of Peace, except thoſe before 
1 whom ſuch an Indictment ſhall be found, have any Power, either at Seſ- 
of ſions, or out of it, to make any Award of Reſtitution ; and that no 


19 | 0 

= Dal. cz. 82. other Court whatſoe ver can perſonally reſtore the Party without a Precept 
J\ Lamb. 184. to the Sheriff. 1 k b ; ＋ Te * | } 4 | | . is " | ho 
J Seer. 5x. Alſo it hath been reſolved,” That Juſtices of Oyer and Ter- 
Ml miner have no Power, either to inquire of a forcible Entry or Detainer, 


K<Ilew. 159. Or to award Reſtitution on any ſuch Indictment; becauſe, when a new 
Dili. as, Power is created by Statute, and certain Juſtices are aſſigned to execute 
9 Co. 118.b. it, it cannot regularly be executed by any other; and inaſmuch as Juſtices 
11 Co. 65. . ERETD ; | K . e 2, me | 
bf Oyer and Terminer have a Commiſſion entirely diſtinct from that of 
Juſtices of Peace, they ſhall not, from the general Words of their Com- 
miſſion, Ad inquirend' de omnibus tranſer” & de omnibus aliis Articulis & Can» 
his cont formam guorumennque Statutormm fal five perpetrat, be conſtrued 
to have any ſuch Powers as are ſpecially limiftd to Juſtices of Peace; 
yet it hath been reſolved, That the Juſtices of the King's Bench may 
award Reſtitution upon an Indictment of forcible Entry or Detainer re- 
moved before them, becauſe the ſaid Juſtices having a ſupream and ſove- 


11 5 Ed 4 18. 2. reign Juriſdiction over all Matters of a criminal and publick Nature, 
Ll hog; 2 always been eſteemed to have Power in all Cauſes of this Nature, 
nt Fc. 118. b. being brought judicially before them, to give the Parties ſuch Remedies 
14 11 Co. 65. a. in Relation thereto, as they ſhall appear to have a Right to demand, 
|! 2 by Common Law or by Statutre. . N 

i Lamb. 157. Set. 52. The Sheriff, if need be, may raiſe the Power of the Coun- 
lis) Dar ch. da. ty to aſliſt him in the Execution of a Precept of Reſtitution, and there- 
5 fore, if he make a Return thereto, that he could not make a Reſtitution 
i by reaſon of Reſiſtance, he ſhall be amerced. | | 1 

Il! Sect. 5 3. As to the tenth Point, viz. How ſuch Reſtitution may be 
Wo barred by the Continuance of a Poſſeſſion for three Years, it appears 
1 from the above mentioned Proviſo of 8 H. 6. and alſo by 31 El. 11. That 
vi any one indicted upon theſe Statuces, may alledge ſuch Poſſeſſion ro ſtay 
bi the Award of Reſtitution; in the Conſtruction whereof it hath been 
iti Da. ca 79. holden, That ſuch Poſſeſſion muſt have continued without Intertuption 
1 H. P. C. ; 5 during three whole Years next before the Indictment; and therefore, 


Dyer 141, That he who having been in Poſſeſſion of Land for three Years, or more, 


P. 5 Fo is forcibly ouſted, and then reſtored by Force of the Statute of 8 H. 6. 
8 cannot juſtiſy a forcible Detainer, till he have been in Poſſeſſion again for 


22,29. three Years after ſuch Reſtitution; and alſo for the ſame Reaſon it hath ' 
Crom. 71. been ſaid, That he who under a defeaſible Title, hath been never ſo long in 
D.. 9. Poſſeſſion of Land to which another hath a Right of Entry, cannot ju- 


K b. G 5 39. ſtify ſuch a Detainer at any Time within three Years after a Claim made 


2 : ö — 
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* 


Wo Bro. Force, by him who harh ſuch a Right, becauſe all defeaſible Eſtates in the Land 
A ol are wholly defeated by ſuch a Claim, and the ſubſequent Continuance in 
1 Poſſeſſion amounted to a new Entry. | N 

Dal 2.79. Sed. 53: There have been ſome Opinions, That the three Years 
1 Crom. 21. Poſſeſſion muſt be of a lawful Eſtate, and conſequently, that a Oſſſeiſor's 
1 Continuance in quiet Poſſeſſion for never fo many Years, ſhall not juſtify 


3 


Wap. 64. of Furie Entries and Den , 
2 ſoteible Decdiner'; but it ſeems, ticcelfley. to make a Wilt 


ainſt him who has a Rage of Entry. a 


tween a Deraiher ag 
againſt a Strafiger, 
for do not ſee why three Leats Coritinuance of a defeafible Poſſeſſſon 
ſhould not juſtify a Detainer by Force: aguinſt a Stranger, inaſmuch as he 
cennnot take Advantage of another's Right, and bare Poſſeſſſon, is a good 
Title againſt all Perſons, exqgt him who hath the Right, and cannot be 
lawfilly deſented by any ot 
to Lands, have ſo long hegle 


<d. to recover the Poſſeſſion thereof, till in 
recovered it by Action, thian à were Stranger, there doth not ſeem to be 


er, than if he were a mere Stranger. 

Sek. 54. Alſo it hath bees bolden,. That 4 
in Poſſeſſion for three Yeats aſtet A eible Entry, 
Kun will not juſtify 4 fotrcible 

$:at firſt gained by Force; but I cannot think this a teaſonable Con- 


veactable Gontinugnce 


2 quiet Poſſeſfion, ſcems juſtifiable; by the 


wards whol 
makes the 
been, if tf 


' 1Sid-aftde, there ſeems; to be no colout to ſay, Thar it 


blequent Poſſeſſion leſs quiet or peacaſble than it would ve 


hall heen no Fotet at all uſed a ie (fg ol,, 


| Seff. 55. It ſeems clear from the expreſs. Purview of che ſaid n Keb. NE. 
pleadeth ſurh a Poſſeſſibn in the King and 
upon ſuck an Indictment, eicher before: the Juſtices of .. 


of. 31 El. 11. that where-ever the Deſendant 
Bat of Reſtitution 
Peace, or in the King's Bench, no Reſtitution ought: to be awarded 
till the Truth of che Plea be tried; and it hath been holden; That the 


Plea of ſuch a Poſſeſſion is good, without ſhewing under what Title, or « Sid. 149. 


1 Keb. 538. 
_ Raymond * 


of 31 EI T1. ere who | 


of hat Eſtate ſuch Poſſeſſion was, becauſe it is not the Title, but 
Poſſeſſion only, which is material in this Caſe. 5 
Sect. 56. it ſeems that from the W 
has been in Poſſeſſion for three Years, be ouſted, and the ſame Day; 
enter with Force, and aſſo be indicted for fuch Re- entry on the Tery 


ſame Day, it may be queſtioned: whether the Proſecurbr ought to have 


Reſticurign, inaſmuch as the Words of the Statute are, That there fhall-be 
no Reſtitution, &c. if the Perſon indicted have been in quiet Poſſeſſon for three 
Tears next before the 5 of the Indidtment found; and here the Defendanchach 
been in Poſſeſſion three Years before the Day of the IndiAment, tho not 


three Mears before the Indictment, inaſmuch as he was ouſted the ſame 
Day; bur if it be conſidered, That the Circumſtance of finding the In. 


dictment on that Day no way affects the Merits of the Cauſe, or leſſens 
the Offencꝰ any more than if it were ſound im any orhet Day; and that 
Reſtitution miſt have been awarded if it had been found on another 
Day:; and that the Miſchief com plained! of in the Preamble is, that Per- 
fons were by Colòur of ſuch — oſten tuined oux of their Poſe - 

ons which: they had quietly enjoyed ſot chree Vea nett before ſuch 
indictments found, which 988 not exxendꝭ to the Deſendaat in the pre- 
ſent Caſe, I rather incline to think that Reſtitution might be awarded to 
the Proleturor in chis Caſe, inaſmuch as it clearly appears; That the De- 
ſendant's Polfeſlion hath not Had * ou gene Comin f 
__ the! TOA the * 
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one who by his Laches has loſt his-Right of Entry; 


Alſo if one who has the mere Right 
Juilgmenr of La be hath no more Right to ſuch Poſſeſſion, till he have 
any raaſon that he ſhould haye more. Advantage againſt ®forcible Detain- 


under an Title what 
ainer, inaſmuch ns ch Poſſeſſion 


ſtruction of the faid Statutes, for the Fofce in the Detainer being aſtet 


expreſs: Words of 
Statute; and where the Force uled in gaining a Polſon is affer- 
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emeth to be ſetrled at . Day; That if the 
which mut be done in Writing, 


de true, and Part of ig to. 


een Ts 
Award of Reſtitution, 
ſo it hath alſo: 


S. vil 68. Pl. been fad, That he e W R 
141. out Salung . | 1 nh 
| implied by natural Juſtice, in the Conſtruction of all Laws, That no one 
by, wichout having firſt an Opportunity 
of Uefending himſ elt. 1 1209 bas i 909 


Ad Þ 


* 


D. 


Dyer 187. 
Pl. 6. 
HE 14 1 
Dalr.cap. 8 1. Inſufficiency of the Indictment appearing unto them, ſuperſede t e dame 
i. before it is executed; and it hath alſo: been ſaid, That if ſuch an In- 
dictmenr be taken, and Reſtiturion awarded by four or five Juſtices, that 
Cro. El. 915. two or even one of the ſame Juſtices may ſuperſede the Execution thereof 
Velv. 32. ag well as more ot all of them. But it ſeems to be agreed, That no o- 
| ther juſtices, or other Court wharſoever, have ſuch kene, except the 
King's Bench. 3 x; ELLE 1127 181 Bt: 5 5 e > f — 
Cro. El, 915, © Sed. 61. However it is certain, that a Certiorari from the King's 
Yelv. 32. Bench is'a Supterſedeas to ſuch Reſtitution; for every ſuch Certiarari has 
Moore 677. theſe Words, coram nobis terminari volumws: G. non alibi, and conſequently 
4". it wholly cloſes the Hands of the Juſtices of the Peace, and avoids any 
| Reſtitution which is executed after the Teſte, but does not bring the Ju- 
ſtices of Peace, & c. into a Contempt, unleſs they proceed after the de- 
Freren, .. CS LN 
Seck. 62. As to the thirteenth Point, viz. How ſuch Reſtitution may 
be ſet aſide aſter it is executed; it is certain, That the Juſtices of the 
King's Bench, having a general ſuperintendent Power over all the Procetd- 
ings wharſocver of Juſtices of Pence, may ſet aſide any ſuch Reſtitution, 
if it ſhall appear to them to have been either awarded or executed againſt 
Law; as where the Indictment whereon it was grounded, being removed 
Savil. 68. PL before them, appears to be Inſufficicat, and thereupon. is quaſhed; or the 
if b. C. 140, Defendant traverſes the Force and gets a Verdict in the King's Bench 3; or 
141. wbere · eyer it ſufficiently appears that rhe Juſtices of Peace have been ir- 
* B. 3% regular in their Fröceedings, as by refuſing to try a Traverſe of Force 
rendered:by the Defendant, GM ooo ET 
Seck. $3. Vet if an; Indictment. on. thele Statutes be removed into the 
den 119. King's Bench, andthe Defendatir, Baring been turned our! of Poſſeſſion/ by 
x<iv. 99. the Grant of Reſtitutioſf to the Proſecutor by the Juſtices of Peace, tra- 
Cro Jn. 145) verſe the Force in the King's Bench, and then the Offence be pardoned by 
bog 4 general Pardon, the Court cannot proceed on the Trial, — 
e „ 


— 
* . * 
12 et : 
* 
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. 


? 
qt. 


1 Point; k. For What other Cauſts ſuch = 


1 Of Rives) Rows, and alm 45 7 


a We ways the Beneſit 'of the Pardon; becauſe it appears 
— t the ing can have no Benefit of à Fine from the en- 

dant, if obs Verdict pals againſt him ; and the Court will never Mat y | 
an Indi which is found. by the Oaths of twelve Men by bare 
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Dalt. cap. 86. 
Crom. 61, 62. 
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happened unexpectedly — any previous Intention concerning it; yet 
it is ſaid, r if Perſons, innocently aſſembled together, do afcerwards 83 
arſe 


6. whar kind of Vio h 


Law authorizes Force... it is not only-lawful, bur alſo commendable to 
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5. Whether the unlawful xecution of an Afi in its own wee. 
anne e iogous. 5 5 


S. „ As to cke firſt Ray: e 


of 
whatever whetein the Law docs not allow the Uſe of ſuch "Mp" all 
who are concerned therein are Riotets: But in. ſome Caſes wherein the 


make uſe of it; as fog n * Sheriff or Conſtable, or perhaps eyen;for a 
private Perſon, to aſſemble" competent; Number of People, in Order 
with Force to ſuppreſs Rebels, or Enemies, or Rioters, and aſterwards with 
ſuch Force actualſy to ſupprels them ; or for a Juſtice of Pegce, who has 


a juſt Oanſe to fear a violent Reſiſtance to raiſe the Poſe 30 order $0 res 
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mou - Force in making an Entry: into, or detaining-of | Alſo ix 
the Duty of a 4 Sheriff, or. other Miniſter of Juſtice, having 
the E 9 3⁊ 5 of. che King's Writs, and being thfiſted in endeavouring to 
execute the ſame, to raiſe ſuch a Power as may effectually enable them to 
over-power any ſuch Reſiſtance; yet it is ſaid not to be lawful for 
them to raiſe a Force for the Execution of a civil Proceſs, unleſs they 
find a Reſiſtance; and it is certain, That they are highly puniſhable for 
uſing any needleſs Outrage, or Violence therein, 

Sect. 3. As to the ſecond Point; | viz. How far the Intention with 


which ſuch Perſons aſſemble together muſt be unlawful; it ſeems agreed, 


That if a Number of Perſons being met together at a Fair, or Market, 
or Chureh - ale, or another lawful and innocent Occaſion, happen on a 
ſudden Quarrel to 1 t 


Riot, but of a ſudden; Affta 
was innocent and l 


„ becauſe the Deſign of their þ 
8. ſubſequenr Breach of the Pea 


upon a Diſpute h to among them, form th 
Pak s wk Promiſes of mutu Aſſiſtance, and then make 


they are alley of a Rior, becauſe upon their confederating together wich 
an Intention to brea 
0 together for that Purpoſe from the Time 4 Inch Conkedera „ a8 
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_ clear, That if in an Aſſembly of Perſons met 8 on any lawfal Occaſiaa 
' wharſgever, a ſudden. Propoſal ould. be ſtarred: of going together in 
Body to pull down a Houle or Incloſure, or to do any other AQ of Vio- 
lence, to the Diſturbance of the Publick Peace, and ſuch: Marion. be; 


apreed to, and executed accordingly, the Perſons concerned cannot but be 


Rioters, becauſe their aſſociating themſelyes together for {ach a new Purpoſg, 
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is no way extenuated by their haying met at firſt upon another; allo it 
ſeems to be certain, That if a Perſon ſeeing others = omg engaged ina 


as, much a 


Re dg Ls himſelf. mos 2.00 aſſiſt them therein, 
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pony but appears to have ve himſelf unto them, with an Intention 
1 to 
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NY by the Ears, they are not guilty of a 
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Kk the Peace, they may as properly be ſaid to be afs 
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ſame Purpoſe, 
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lence, or at leaſt 0 Too Wy. cherero, bas are, naturelly,aps, fo Pff ©? i 
{iriſke;1a;;Ferror;4nro :xhe People, as the Shew:#gt:Armour,. e 6 ME 141. 


e eee ee? for-every ach Ollence mult be laid do be 2 Keb. 558. 
done in Tei rem Populi nd from hence it clearly. OSS, 1 Ales — * 
blies at Wakes or other Feſtival Times, ot Meetings f for exerciſe of 
ts ot Diyerſions, as e dene and. {uchJike,. are 1 25. 
tous. And from the ſame Groundallo it ſeems to follow, "Thar it Hs | 
is poſlihjle ſòr more than three Perſons to. aſſemble together wich n inten- * 
tion to execute 2 wrongful. AR, and alto actually to perform their i . 
rended Enterprize, without being Rioters; as if -a competent Number. of ks 55% 
Neopſe aſlemble together, in order to carry off a Piece of Timber to which Crom 62. a. 
one. of the: Company h 2 2 a pretended Right, and N gre __ 
op it A) Fay without any thteatening Words, or other Circumſtances of 
And from the fame Ground it ſeems alſo to follow, Thar Per- 6 Mod. 141. 


8 be eee in a peaceful manner to de a Thing - prohibited: 8 i 


rarote, As to celgprate Maſs, Sc. and alter watds peacefully... per- OOO 


forming" che Thing iMended, cannot be ſaid to be;Riorers ; tor: there ſeems 
to be no Reaſon e an Aſſembiy ſhould become riotous barely; for. 


doing à Thing contrary to en 180 mos. than forglajog a. Thing con- 


car; to Common Law. ne ln 

Sec. 6. As to the fourth Point; 8 OL: far the . intended 3 
to be redreſſa muſt 'be of a private Nature; it ſeems agreed, That the by 4 2 
Injury or Grievance/complained-of;- and intended to be revenged ot heme - 


died by ſuch an Aſſemb ly, mult relate to ſome private Quarrel only as 5 e 18 
the 5, idea of Lands, in which the Inhabitants of a Lowa chaima . 
Right of Common, or gaining the Poſſeſſion of Tegements, the Tirle 
whercof is in diſpute, or ſuch like Matters relating to the Inteteſts or 
eur of Particular Perſons, and no way concerning the Publick 3 for 
the Intention f ſuch an Aſſembly is to redreſs publick Grie . 
varices, as to pull down "all lncloſures in general, of to reform: eligion, 
or to m Gi Counſellots from the Ring, Gr. if they attempt wih 
Force to cecute, ſuch cheit Intentions, they ate in che Eye of che LW 
uilty of lerying War againſt the King, and conſequentiy of High, res e 
N= as, appears from Chap. 7. Sect. 25 r 1 H RE | | 
Seit. 9. As to the fifth Point, viz, hether. on Exec otion.of a Ad in be 
own Nature lay ful, may make an Aſſembly rigroys, it ſeems agreed, That it 
way material Whecher the Act intended to. be done by ſueh an Aſſem- Crom. 64 b. 
bly 1 a | Jawful. ——_—— oF vhence it * t 66. a. 
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ſturbanee of the Peace, by Perſons alſewblin together 
Lak - to de a Thing, which i be ezecllted will "make: thin — and 
1760 actually mpkidg 2-Moiion tec the Execution-rhereof:! But by ſome 
2 * Books, 8 Novton of a Rout 18 conftined-to ſuch Aſſemblies ouly;-a5 are 
Bro. Rio + occaſioned by ſome Grigvance common-ro"allrhe Company; 8 the In 
8 _ cloſure of Land in-which.they al elaim. a Rig bt f Common, Or: How- 
anon g epet inaſmuch as it generally ages with a. Wet A to all the ref the 
above mentioned Particulars, requiſite. to conftitäte a Riot, "which Rave 
N been already ſully explained, excspt only in this, That ds = eom- 
8 t Offence without che Execution of the intended Ext erptixe, it ſeems 
50 to require any farther Explication, 3 

Faves © 


Seck. 9. An unlawful: Aſſcipbly, the cor 
is 4 Biſturbance of the Peace by Perſons. va Bp . dias ragen pars; 


. an Intention to do a Thing, whieh if it were executed would make then 
Dar 6p 25-2: Rijotery; but neither actually cxecuting it, nor making a Motion toward 
: 78, 9 the Execution of it; but this ſeems to be much too narrow A Definition; 
ſor atiy Meeting whatſoover' of gteat Numbers of People with füch Cir- 
cumſtances of Terror, as cannot but endlinger the Publick Peace, and raiſe 

Fears and Jealouſies among the King 's Subjects, Teems properly to be 
called an unlawful Aſſembly; as oe great Numbers, com plaining of a 

Hob. o, common Grievance, meet together, armed in a Warlike Manner, in order 
n ts conſult together concerning the molt proper Mcags forthe Recovery of 
their Intereſts ; for oy” one can foreſee what may” be the Event of Juch an 


Aſſembly. e 
Seck. 10. Alle an aſſembly of: a Man's Frichds r the Bete of his 


n 7. 39. Perfon, againſt thoſe who threaten to beat him if he go to ſuch a Mar- 
Limb. 179, ker,” Cc. is unlawful ; for he Who is in Fear of ſuch Infults, muſt pro- 
H.P. c. 37. Vide: for his Safery, by demanding the Surety of the peace againſt the 
Cromp. 64. a. Perſons by whom he is threarened, and not make uſt of ſuch violent Me- 
Bro. Riots 1. thods, which cannot but be attended with the Danger of raifing Tumults 
 5Co.91.b. and- Diſorders to the Diſturbance of the Publick Pesce: Vet an Aſſem- 
bly of a Man's Friends in his own Houſe, for the Defence of the 
Poſſeſſion thereof, againſt choſe who tlireaten to make an unlawful Entry 
thereinto, or for the Defence of his Perſon againſt thoſe who threaren to 
bear N roo is indulged op Laws: fora Man's Houſe is looked upon n 

as his Ca „ 
Bopb. 121 Seck 11. As to the nnd point, vis. How far Offences of bis Na- 
3H-7.19.10.b ches. ey be ſuppreſſed and puniſhed by the Common Law; it ſeems clear, 
3 ſupra. That every Sheriff and. Under-Sheriff, and alſo every other Peace-Officer, 
+2. as Conſtables, Cc. may and ought co do all chat in them lies towards the 
ſuppreſſing of a Riot, and may. command all other Perſons whatſoever to 
aſſiſt them therein alſo it is certain, That any privace Perſon: may law- 
fully endeavout to appeaſe all ſuch L Diſturbances, by Roving thoſe whom 
* ſhall lee engaged therein from executing their Purpoſe, and alſo by 
ſtop- 
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cnormovs. Breach. of it, and therefore luch "violent "Methods feem only 
proper againſt uch Riots as. fayour .of Rebellion, for the ſup preſſing” 
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1 Georg: 5». That if «Perſons being wnlgnfully, T10toufly and fumultibl ſly aſſembled,” * 
or twelve ar more of Ucentinue together, and nat diſperſe themſelves wit 74 
ane Hour after Protlamation mage in {trſu e of. 1648. Yatute, that then ever 
Pegre-Offier of the Place where. ſuch 4 (ſenably ſhall be, 4 14 all Perſons who Tha 
be. glmngended to le aſſiſting to 10 Meer, may and onght to apprehend all ot 
Raatars,. and. Garry... them . eme Juſtice of Peace ; and that if”. an) "4 
Rioter ſhall. to he killed, 1 or burt by Reaſon of _ their reſiſting 
Officer, &c. . 22 Jhall be diſchuged, & c, But the Staküte being . 
in che Affirmative, cannot be thought to take away any Part or the Au; 
thority in che ſuppreſſing of a Rien Which was before chat Time given ei- 
cher £6 Officers: or private Perſons by the Common Law or by Statute.” 
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AV cial Capacity, as appears m 


record a Riot, which ſhall be committed in the making 


Entry or Detainer, a Riot ſo recorded cannot be traver 1 
Neef. N. fa. 142, ſhewn in the foregoing Chapter. Alſo if a Juſtice of Peace acting as 4 
Crom. 65. a. Judge, by Vertue of any Statute whatſoever, impowering him ſo to d 
Dalc. cb. 46. make. a Record upon his View of a Riot committed in his Preſence, en 
Vide i267 Record ſhall not be traverſed ; ſor the Law gives ſuch an uncontroulable 
Sed. 25. Credit to all Matters of Record, made by any judge of Record as ſuch, 

that it will never admit pf an Averment againſt the Truth thereof. 
Pult. 25. 2. Sect. 18. It hath been queſtioned, Whether a Juſtice of Peace be au- 


2 ww thorized by Vertue of the above mentioned deere 3 1. 40 
Crom. 62. a. raiſe the Power of the County .to. ſuppreſs a Riot ; but it ſecmeth, That 


by being made a Conſervator of the Peace, he hath by implication. of Law 
all ſuch Powers in Relation thereto, as are incident to the Office of a 
Conſervator of the Peace by the Common Law; and conſequently, That he 
hath a Right of demanding the Aſſiſtance of others to enable him to pręſerve 
3 H. 7. 10. b. the Peace in the ſame manner, as every Sherifl and Conſtable arc impowered 
: Inſt. rss. to demand ſuch Aſſiſtance by the Common Law: However there ſeems to 


Vide ſupra. 17 s re e cn 
ſe.n. be no Reaſon to doubt, but that every Juſtice of Peace is authorized h 


17 Rich. 2. 8. to raiſe the Power of the County to repreſs a Riot; Tar 
he 25, 26. by he ſaid Statute it is enacted, That 4s ſoon as the Sheriffs, and other Uh 
_ 14 King's' Miniſters,” (under which Words all Juſtices of Peace leem clearly 0 
be included,) ſhall hear of a Riot, Rowt, or other Aſſembly againſt the TROP | 
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* 


ſend it into the King 8 Bench, if an of the Offenders eſcape from à freſh 
t | 3 


| Chas 5. Of arr," Ron 5 and e po: 1561 
Hen 505 n Got 175 1 Lügen, ſhe fark Juch | | 
lice; 7 14 rer. a all. [# h Offn 17 FE 
them in Priſon, until "du 17 he, 1 73 at the © 
Lo 4 Hf ug e of th cheitywh 4 Strengths 
and Powe riffs and i 1 7577 775 44. * ; 9 
e 1 Soap Pale. 1 f Offences of ths Rs 
ture mA 19 50 led an 25 22 1 b. Am e „ 
it js IF; AJ , 4[ ly, People 2 20 
4 AN Tea 0 
lj 5g Pr 10K unt 
where ſuch 9 of | ſhall. c come with the 
Tower Et and the | 12 
ſame % 74 that „et Ates 
which the Hov ad l by © N38 
the Nees of th 7 2 ces * or C 7 K. 22 ers. 
and Offenders (ball kt gonwjtt in the , 2 N 15 TRE 
4 Firtible Entries. n een Be 1 
20: In the Conſituctio of ch atüte, col Parei th. 30 
Mon wehe Statute of 17 . . and alſo. with the Statute of 
2 H. 5.8. it hath bien holden, That all Perſons whatſoever, and even 
Noblemen, and all others of what Con FR or Degree be ver they may pol. 29 . 
be, except Women, Clerg ymen. Peri. 7 and Infants under the 1 
Age of fifteen Years, ate bound under Pan, f Fine and Impriſonment up- Gromp £67, 
on reaſonable Warning. to attend the Jultie8$ and Sberiſſs in che Execution Lewd. 116. 
of che ſaid Stature, and not only eto arteſt ther! ioters but Up to con- 
duct them to Priſon. | 
Seck. 21. Alſo it hath been bolden, That thoſe who attend the Ju- 2" 
ſtices in order to ſuppreſs a Riot, may take with, chem ſuch Weapons as 1210 
mall be 1 wad] to cnable them eſfectually to de t, and that they may Comp. 62. 
juſtify the beating, N and even The killing, of ſuch Riotets as Laub. 7 96. 
ſhall reſiſt, or refuſe to ſurrender. themſelves. 2 
Seck. 21. Is is Tak at the Juſtices. of Peace are not 755 7 Lamb. 318, 
by the ſajd Statute, fo nile the Power of the County to in 113. 
ſupprefling a Riot which ſhall happen within their own View or Hearing, Pale. — 2 b 
but alſo, chat they may ſafely do it upon a credible Information given © 
them of a notorious Rior happening at a Diſtance, whether there were 
any ſuch Riot in Truth or not; ſoa it may be dangerous for them to ſtay 
till they can get certain Information of ihe Fact: Bur they ſcem, to be Frag 29, 2. 
puniſhable for alarming the Country in this Manner, without ſome ſuch 576. 518. 
probable Ground of their Procecding, as would induce a reaſonable Man Cromp. 54 b. 
ro think it neceſſary and convenicoar, _ mos. 
Sect. 2 3+ It ſeems clear from the ſaid Statute, That if the 1 5 Ge. 
in going towards the Place where they haye N rags there is a Riot, 
ſhall meet Parſons coming from thence riotouſſy arrayed, they may arreſt p, . 8 
them for being aſſembled together in ſuch an unlawiul anger, and alſo Lamb. 316. 
make a, Record thereof, & c. for the Statute extends ta all other 5 Cromp. 63.4. 
Aſſemblies whatſoever as well as to Riots. 
Seh, 2g. Allo it fees clear, That after the Jeftices "A had- a 
View of 4 Riot, they may make a hoy N whether the Qffen- 
ders be in Cuſtody at the ſame Time or .: And it is (aid, 
That the Juſtices may lawfully, upon a. RA uit, arreſt . ſuch. of Lamb. 318. 
the Offenders as ſhall have eſcaped, but that © Bp cannot at another Time Pulk My. 3-4 
award any Proceſs on ſuch a Record, and therefore that they ought to 8 Co. 121. 
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Vide infra” 
Se. 29. 


Sec. 1516. 


have been not 


Raym. 386. Seck. 25. ir ſeemet 
Cromp. 65. a? 


6. 
Dal. t ca. 46. 


Pult. 29. a, b. 
Lamb. 316, 
317. 


Lamb. 317. 


Dal. ca. 130. 


Lamb. 316. 
Dalt. ca. 46. 


Lamb. 319. 
Raym. 366. 


46. 


Lamb. 317. 
Dalt. Ca, 46. 


Gon. Dal. ca. 


that if it ſhall happen, That ſuch Treſpaſſers and Offenders be 


[4+ W 
* 1 * 
* a : 
7 - 


Purfuir, and that Proceſs ſhall iſſue againſt them from thence : However 


there. ſeems to be no doubt. but chat any of rhe fame Juſtices who have 
recorded a Riot, or any other JuſticE of Peace, may at any Time by ver- 


tue of the above mentioned Stätute of 34 Ed. J. 1. arreſt thoſe who 
ooh le of u. Riot, in order to compel them to find 
Suteties for their Gait. 
T1 ſeemell to be certain, That the Record of a Riot ex- 
preſsly mentioned to haye happened Within the View of the Juſtices by 
whom it is recorded, is a Conviction of ſo great Authority, that it can 


no way be trayerſed, however lictle Ground in Truch there might be to 


* = 


affirm that any Riot ar all was committed, or howeyer innocent the Par- 
ties may be of the Fact recorded "againſt them. Aud it is ſaid, That if 
one be bound by Recognizance ro 'keep the Peace, and on a Faire Facias 
thereon ſuch a Record. of. a Riot be produced againſt him, he Mall not 
only be concluded thereby from, pleading the general Iſſue, bur. alſo from 
pleading any Matter of Juſtification whatſbev er. 


1 


8 8 enn Wr \ PHT TOI g ; 
Sleek. 26, However it ſeemeth clear, That if in ſuch a Record of a 


Riot it be contiined, that the Party was guilty therein of a Felony, or 
Maihem, or Reſcous, the Party ſhall be concluded thereby as to the 
Riot only, and not as to any of the other Matters, becauſe the Juſtices 
of Peace have by this Statute a judicial Authority over no other Offences 
except Riots, Routs, and unlawful Aſſemblies. © | 

Seft. 27. And inaſmuch as ſuch a Record is a final Convidion of the 


Parties as to all ſuch Matters as are properly contained in it, it ought to 


be certain both as to the Time and Place of the Offence, and the Num- 
der of Perſons concerned therein, and the ſeveral Kinds of Weapons 
made uſe of by them, and all other Circumſtances of the Fact; for ſince 
the Parties are concluded from denying the Truth of ſuch a Record, and 
have no other Remedy to defend themſelves againſt ir, but only by ta- 
king Advantage of the Inſufficiency of what is contained in it, they may 
juſtly demand the Benefit of excepting to it, if it do not expreſly ſhew, 
both that they are guilty within the Meaning of the Statute, and alſo 
how far they are guilty, and that the Juſtices haye purſued the Power 
given them by the ſaid Statute; and from the ſame Ground ir $50 alſo 


to follow, That ſuch a Record may be excepted againſt, if ir do not ap- 


pear to have been made by the Sheriff or Under-Sheriff in concurrence 


with the Juſtices. 


Sect. 28. It is ſaid that the Offefiders being under the Arreſt of the 
ſaid Juſtices, and alſo convicted by a Record of their Offence, ought im- 
mediately to be committed to Gaol by the ſame Juſtices, till they ſhall 
make Fine and Ranſom to the King, which can be aſſeſſed by no other 
Juſtices of Peace, except thoſe by whom rhe Record of the Offence was 
made; and by 2 H. 5.8. ſuch Fine ought to be larger than it was wont to 


be before that Statute, for the Support of the Charges of the ſaid Ju- 


ſtices, &c. whereof Payment ought ro be made by rhe Sheriff, by in- 
denture thereof between him and them. . 
Sect. 29. It is farther enacted by the ſaid Statute of 13 H. 4. 7. 
arted before 
the coming of the ſaid Juſtices and Sheriff, and Under-Sheriff, thut the ſame 
Juſtites, three, or two of them ſhall diligently inquire within a Month after ſuch 
Riot, Aſſembly, or Rout of People ſo made, and thereof ſhall hear and determine 
according to the Law of the Landl. . | 
4 | | 
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Sec. 30. Allo it is farther enacted by 19 H. . 13. That the Sheriff 
having 4 Precept direited to him to return a Fury, in Pa ſuanre ofs 13 H. 4. 7. 
ball return twenty four P 7k dwelling within the Shire mhert ſuch Riot, Rout, 
or unlawful Aſſembly ſhall be ſo, committed- and dove, "whereof every of them ſhall 
have Lands and 7 epements within te ſame; Shine, to t he yearly Value of twenty 
Shillings of Charter- Land or Freehold, or twemy-fix Shi lings and eight Pence of 
Copyhold, or of both, ever and abbot, alt Charges, for to enquire of the ſaid Riot, 
Roſſer lp ul. e., And that. be ſball return wpon every Perſon ſo by 
him impanelled, in lines. at the firſh Day twenty Shillings, and at the ſecond Day 
7 Shillings, if they ys: ap net, and le ſworn'to\jnquire.of the Premiſſes at the 
1ſt Ahe 

ounds 


fs . 4 | 
to wag And that the: Sheriff. far every "Default, c. ſhall forfeit twenty 
ou, N MW. 746 410 258 HO Jie en ee 3 
Seck. 31. Ic is not clearly ſettled, whether the Mom, within which 1 sid. 186. 
the Juſtices of Peace ate confined, to take rhein Inquiry by Force of theſe 1 Keb. 695. 
Statutes, muſt be reckoned accotding to the Oomputation of a Lunar, Yee: 
or of a Solar Month; however it ſeems to be agreed, That if the Juſti- Limb. 322. 
ces, give their Charge to the Jury, and it is ſaid, chat if they do but Pal. en. 46 
award a Precept for the returning of the Jury, within a. Lunar Month, 6 Nod 141. 
they may take the Verdict afterwards, ſor the Cauſe being regularly at- 
tached in them within the Time preſcribed hy the Statute, ſnall be pro- 
ſecured as all other Cauſes ought, with ſuch convenient Diſpatch as to 
the Judges thereof ſhall ſeem proper zz and the Statute by obliging the 
Juſtices ro make ſo ſpeedy an Inquiry, meant not to hurry them in 


"tg Y! 


# © 


the Execution of it. . AN QB * „ 18 V. gs 
Seek. 32. It is generally ſaid, That any Juſtices of the County may Lamb. 322, 
take ſuch an Inquiry, whether they dwell near the Place where the Riot J. _ 
happened, or at a Diſtance, or whether they went to view the Riot or 1 
not; for the Statute ought to be conſtrued as largely as the Words will Cro. 62. b. 


bear, in Favour of the Juſtices Power in the ſuppreſſing of ſuch Riots; . 6. ſeems 


and therefore thoſe Words in the Statute, that the ſame Fuftices, &cc. pal! 
inquire, ought to be thus expounded, That the fame Juſtices who were 
before impowered to raiſe the Poſſe, &c. ſhall inquire ; and it is clear, 

That any Juſtices in the County are within that part of the Statute 
which gives that Power; neither is it any Way reaſonable ro conſtrue the 
laſt Clauſe of the ſaid Statute, whereby the Juſtices who dwell nigheſt, 
are bound to execute the Statute under Pain of one hundred Pounds, in 
ſuch a Manner as to reſtrain the Juriſdiction of thoſe who by the forego- 
ing Part of the ſaid Starure are authoriſed to execute it; for if ſuch an Ex- 
poſition ſhould prevail, the Negligence of the Juſtices” who happen to 

_ dwell nigheſt would make the Statute wholly ineffeual. ' 

Sect. 33. Ir ſeems clear from the Wording: of the above mentioned Lamb. 321. 
Clauſe, chat the Sheriff ought not to join with the Juſtices in taking Rm. 386. 
of 55 an Inquiry, as he ought to do in making a Record of a Riot up- 
on View. | 1 io 9381297 biel 98 3502) FI - 
Set. 34. Allo it ſeems clear from thoſe Words in the Statute of 
13 H. 4. 7. That the ſame Juſtices ſhall hear and determine, &c, that they 
may award Proceſs under their own Teſte, againſt thoſe who ſhall be in- 
dicted before them of any of the Offences above mentioned, agcording Lamb. 3a 
to the Form of the ſaid Statute; and alſo that they may award the like 328. : 
Proceſs for the Trial of a Traverſe of ſuch an Inquiſition, and do all _ * 
other Things in relation thereunto, which are of Courſe incident to all Pult 26. b. 
Courts of Record. e n *17 "709, 9323 Crom. 67. 

Seck. 35. But it hath been queſtioned, whether the Juſtices can ſafely Date. ca. 46. 
diſmiſs the Offenders upon their paying ſuch a Fine as ſhall be impoſed Crom. 6:. b. 


upon 
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| | L hs - el 2: 1 
pan them.,wichour ſome Judgment;*for their Impfiſdhment 36 well as 
ing, jgaſmpeh as the Statute of 2 f 65. 8. is expreſs That all Riotets 
attainted of geęat and heinouùs Riots, fill have one Whole Year's Tmpti- 
ſonment at che leaſt, without ball, Or. and that Riorers àttatnted of Petit 
Riots, mall have 1mpriſonmene, as belt tf ſeem to the Nigg or to b 
Council. — , | 5 1 1 M * "AS nt 4% e NN n. ane 

Crom. 63. a. See. 36. 1 Formerly, 1 


Pulr. 24. 3 


Dalt. ca. 46. 
See 1 Leon. 
282, : 
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double Puniſhment for the ſame Offence, bur only an Award of ch Pe. 
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7. 13. That if a Riot, &. 


every of the, ſaid Juſtices, &c. ſhall forfeit x; Pounds, if they have no rea- 
which 


Perſon quly preved to be ſuch a Maintainer, &c. ſhall forfeit twenty Pounds, &c. 

Lamb. 323, Set. 39. In the Conſtruction of theſe Statutes it hath been holden, 
e = That the Certificate required by the above mentioned Statutes may be 
Dalc. ca. 46. made, either hy the Juſtices, &c. who went to fee the Riot, or by thoſe 
who took the Inquicy ; but it ſeems to be moſt proper, That where-ever 

ſuch an Inquiſition is taken, ſuch Certificate ſhould be made by ſuch Ju- 

ſtices who made the Inquiry, becauſe they having had the Examination of 

the Fact, muſt needs be beſt able to judge of the Circumſtances thereof, 

and in that Reſpect are the moſt proper Perſons to ſupply the Defects of 

the Inquiry: However the ſaid Statute of 19 ZZ. 7. 13. which is grafted 

on 13 H. 4. 7. ſeems eleatly to imply, That ſome Juſtices are bound in 

a more eſpecial Manner to make ſuch Certificate than any others, by im- 

poſing the Penalty of twenty Pounds on thoſe who neglect to make it as 


_ they 115 bound by 13 K. 4. 7. which Part of the Statute ſeems to be 
7: moſt reaſonably applied to thoſe Juſtices who took the Inquiry, or in 
Cale that no Inquiry was taken, to thoſe Juſtices who endeayoured td 
0 cake one, but by the Fault of others were hindred from win ae 
there was no Need of ſuch an additional Penalty om the neighbouring 

_ Juſtices, who were bound before to do their Duty in executing 13 H. + 7. 
8 . : , T8 | 4 #5 % 4 4 Under 
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under Pain of forfeiting one hundred Pounds, as will be ſhewn. in the fol- 
lowing Pact of this Capreertt.. 

Sect. 40. Alſo it is generally ſaid, That ſuch a Certificate muſt be pult. 29. b. 
made within a Month after the Inquiry; and this ſeems to be a very rea- Kemb. 324. 
ſonable Conſtruction where an Inquiry. has atually been made; but it . 45 
may happen that no Inquiry at all may be taken, either thro? the Default 
of the Sheriff in not returning a Jury, or the Obſtinacy of the Jurors in 
refuſing to appear, or the rebellious Humour of the People in not ſuffer- 
ing the Juſtices to do their Duty; in all which caſes a Certificate ſeeme 
to be required, both by the Intent and Letter of the Statute, the Words 5 
whereof as this purpoſe are, , the Truth cannot be found in the. Manner 
as is aforeſaid, then within a Month then next following, the Juſtices, &c. ſhall 
certify, &c. And therefore in theſe Oaſeg it ſeems proper to make a Cer- 
tificate of the Obſtructions, hich prevented: the Taking of ſuch an In- 
quiry, within a Month after they happen. 

Sect. 41. It ſeemeth clear from the plain Words of the Starute, That Lamb, 324. 
the Certificate ought to be made to the Privy Council- board, which is „ 
clearly, diſtinguiſhed, both from the Chancery, and alſo from the King's Pal ca. 46, 
Bench, which, in {ome Statutes relating to judicial Proceedings, are taken & 130. 
for hne , / Bro. Piæm. 1. 

Seck. 42. [t is ſaid, That if there be a Variance between the Inquiſi- pul. 29. b. 
tion and Certificate, that ſhall be taken which is moſt for the King's Ad- Cro. 63. b. 
vantage; and therefore if the Inquiſition be of a Riot by ten Perſons, 1 
and the Certificate of a Riot by twenty, or by ten in Harneis; or of a 
Battery join'd with the Riot, that the Certificate ſhall be preferred, be- 
cauſe the Fine to the King ſhall-be the greater; but if they difſer only as 2 2 
to the Time, it is ſaid that the Inquiſition ſhall be preferred. _ - . 

Sect. 43. Alſo it ſeemeth e 00 ſuch à Certificate, being in Na- 
ture of an Indictment at Common Law, ought to comprehend the cer- D. e 46 
tainty of Time, Place, and Perſons, and other material Circumſtances, & ca. 136. 
both of the Riots and Maintenance, &c. but perhaps it needs not expreſs Lamb 322, 
the Additions of the Offenders. : Ow 

Seck. 44. lt is farther enacted b the ſaid Statute of 13 H. 4. 7. That 
the Fuſtices of Peace dwelling nigheſt-in every County where ſuch Riot, Aſſembly, 
or Rout of People ſhall be made hereafter, together with the Sheriff or Inder- 

Sheriff of. the ſame County, and alſo the Fuſtices of Aſſiſes for the Time that th 
ſhall be there in their Seſſion, in caſe that any ſuch. Riot, Aſſembly, or Rout be 
made in their Preſence, ſhall do Execution of this Statute, every one upon Pain of 
an hundred Pounds, to be paid to the King as often as they ſhall be found in de- 
fault of. the Execution of the ſame Statute. _ | 


. 


: In the Conſtruction of this Clauſe the following Opinions have been 
Seck. 45. I. That no Juſtice of Peace is in danger of incurring the Lamb. 326. 


Penalty thereof, unleſs he dwell in the County wherein a Riot hap- * 


— 
” 


Set. 46. U. That if any Juſtices of Peace, who do not dwell near- Dal. ca. 46. 
clt-x0.. the. Place, do actually execute the Statute, they. excuſe all the Grand. Fei 
Set. 47. III. That if the Juſtices; whoſe dwelling was neareſt at the 

Time:of the Riot, or one of them, happen ro die within the Month, thoſe Crom. 62. b. 
whoſe dwelling. is thereby become the. neareſt, are bound to execute the | 


Statute in the ſame Manner as:the;others were, © ok Ns 
EG Pu | 
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Lamb. 3:7. Sec. 48, IV. That notwichſtanding thoſe Juſtices only who dwell 
ar IT neareſt are liable ro the Penalty of che. Statute, yet it any others on 
Naotice neglect to ſupply their Default, they are-fineable ar Diſcretion. - 
Crom. 63. b. Seck. 49. V. That if the two Juſtices, or one of them, do their Du- 
LANG $95 ty in executing, or cndeaWuring to execute the Statute, they ſhall not 
Pult. WE incur any Penalty thro a Default of the Sheriff, &c. either in refuſing to 
Ir I oo nd I ee 
Sack. 50. VI. That the ſaid Juſtices, &. ſhall not avoid the Penalty 
Crom. 61. b. by executing the Statute in Part only, as by recording a Riot without 
committing the Pafties. . . 
| Sell. 51. VII. That no Juſtice, Cc. is ſubject to the Pdſpley of the 
Dal. ca. 46. ſaid Statute on account of a Petit Riot, but only of fuch as are notorious, 
and in nature of Inſurrections ang Rebellions. 275 . 
Dy. 210. Pl. Set. 52, VIII. That if a Jdſtice of Peace, Cc. had no expreſs No- 
1 100 tice given him of the Riot, he ſhall be excuſed, unleſs it were ſo very fla- 
Pult. 28. b. grant, that by common Intendment, every one dwelling near it could 
Crom. 62. b. not but have Notice thereof. : | teh 
2 Seck. 53. IX. That the Acquieſcence or Agreement of the Parties ag- 
2 rev grieved is no excuſe to the Juſtices, becauſe they ought, ex Officio, to 
Pult. 238, make the Inquiry, and make Proclamation whether any will give Evi- 
Dalr. ca.46 dence for the King, &c. and may bind ſuch of the Parties grieved as 
am. + ſhall refuſe to proſecute their Complaint to their Good Behaviour. 

Sect. 54. Allo it is farther enacted by 2 H. 5. 8. That apon any De- 
fault of the ſaid Juſtices, &c. touching the Execution of 13 H. 4. 4 Commiſ- 
fron ſhall be awarded at the Inſt ance of the Party grieved, to enquire as well of t 
Truth of the Caſe, as of the Default of the ſaid Fuſtices, &c, and that the ſaid 
Commiſſioners ſball preſently return into Chancery the Inqueſts before them takes ; 
aud that the Jurors, who. ſhall make Inquiry, ſhall be worth 10 |. per Annum, 
and ſhall be returned by the Coroners, Pk Sheriff, ſuppoſed to be in Default, 
continue in his Office, &c. See the Statute. | | 

Seck. 55. Allo it is farther enacted by 2 H. 5.9. and 8 H. 6. 14. 
That the Lord Chancellor, upon Complaint made to him, that 4 — Rioter 
# fled into Places unknown, and alſo _ ein under the Seals of two Ju- 
ſtices of Peace and the Sheriff, that the common Fame and Voice runneth in the 
County of the Riot, may award a Capias againſt the Party returnable in Chancery 
upon a certain Day, &c. and afterwards a Writ of Proclamation returnable in t 
King's Bench, & c. 

Sect. 56. But all the Penalties of the above mentioned Statutes ha- 
ving been found by Experience not to be ſufficient to reſtrain the Rage of 
the Populace from breaking out into dangerous Tumults, whenever they 
happen to be perſwaded that they lie under any real or pretended Grie- 
vance, it was thought neceſſary to make a, farther Proviſion againſt ſuch 
inſolent Diſturbances of the Peace, by more ſevere Laws; and to this End 
it was enacted by 1 George 5. That if any. Perſons to the Number of twelve, or 
more, being unlamfully, riotouſiy, and tumultnouſiy aſſembled. together, to the Di- 
ſturbance of the publick Peace, and being required or commanded by ice 
of Peace, Sheriff of the County, or Undtr- Sheriff, or by the Mayor, 2 , Of 
Bailiffs, or other Head. Officer or Juſtice of the Peace of any City, or Towtn ch 
rate, where ſuch Aſſembly ſhall be, by Proclamation to'be made in the King's. 
Name, immediately to y wx themſelves, and;peaceatly to depart to their Habisa. 

tions, or to their lawful. Buſineſs, under the Paint of the. ſaid: Statue, ſhall after- 
wards unlam fully, riotonſiy, and tumnltnonſly: cominue together by: the Space of one 
Hour after ſuch Proclamation made, or after 4 willfal Let or Hindrance of 4 fu. 


0 : pak ſtice 


: he an | & 


Ghap.'66. Of Offences by Officers in general. 167 ö j 
ftite of Pence, Rte. from making the fud Prociemation, ſhall be adjudged Felows =_ 
— Benet of the Cltrzy. eee wei Fo 
Se. 57. And That if 
Perſon or Perſorts ſpull 
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"IF Offences by Officers in general. i 


'S under the Degree of capital, more immediately againſt the 
Subject, not amounting to an actual Diſturbance of the Peace, 


are either; 


I. Such as are committed by Officers 3 or, 
2. Such as are committed by common Perſons without any Relation 


to an Office. . 


* 


Offences by Officers ſeem reducible to the following Heads ö 
1. Neglect, or Breach of Duty. 


2. Bribery. 
3. Extortion. 


Seck. 1. As to the firſt of theſe. Offences, I take it to be agreed, Co. Lit. 232 
That in the Grant of every Office whatſocver, there is this Condition 234. 
implied by common 8 that the Grantee ought to execute it dili- 
gently and faithfully : For ſince every Office is inſtituted, not for the 
ake of the Officer, but for the good of ſome other, nothing can be more 
juſt, than that he, who cither neglects or refuſes. to anſwer the End for. 
which his Office was ordained, ſhould give Way to others who are. both 
able and willing to take Care of it. And cherebore it is certain, That an 


Officer is liable to a Forfeiture of his Office, not only for doing a Thitg 
directly contrary to the Deſign of it, but alſo for neglecting to attend lus ef 


: Ducy 


—_— 9 Ps; 
: - 
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9 Co. 50. 
Co. Lit. 233. 


2 39 H. 6. 32. 
20 Ed. 4, f. b. 
22 Aſſ. 34 

2 H. 7 11. b. 
Plow. Com. 


1 
Long Quinto 
Ed. 4. 27+ 

11 Ed. 4. f. 


dg Co. 50. a. 
© Raym. 216. 
4Cro Ja. 42. b. 


3 Inſt, 145. 


/ Bribery. Book IJ. 
Duty at all uſual, proper, and convenient Times and Places, whereby 
any Damage ſhall accrue to thoſe, by or for whom he was made an Of- 
ficer. And ſome have/gone ſo far as to hold, That an Office concernin 
the Adminiſtration of Juſtice, or the Common Wealth, ſhall be forfeited 
for a'bare'Non-Uſer, whether any ſpecial Damage be occaſioned thereby 
or not: But this Opinion doth not appear to be warranted" by any Reſo- 
lution in Point, and the 4 Authorities which are cited to maintain it, do 
not ſeem to come up to it: However it cannot but be very rcaſonable, 
That he who ſo far neglects a publick Office, as plainly to appear to take 
no manner of Care of it, ſhould rather be immediately diſplaced, than 
the publick he in danger of ſuffering that Damage, which cannot but be 
expected ſome Time or other from his Negligencde. wow 
Seck. 2. But it would be endleſs ro enumerate all the particular In- 
ſtances, wherein an Officer may be diſcharged or fined; and it alſo ſeems 
needleſs to endeavour it, becauſe they are generally ſo obvious to com- 
mon Senſe, as to need no Explication ; for what can be more plain, than 
that a Gaoler deſerves to be diſcharged and fined, gfor voluntarily b ſuf- 
fering his Priſoners to eſcape, or for © barbarouſly miſuſing them? What 
can be more evident, than that a 4 Sheriff is juſtly puniſhable for per- 
ſwading a Jury to underprize Goods in the Execution of a Fieri Facias, 
&c2 And therefore I ſhall leave the particular Caſes of this Nature to 
every Man's own Judgment, which, from the Confideration of the general 
Rules above mentioned, and the various Circumſtances of every Caſe, 
will eaſily diſcern how far each Offence of this Kind deſerves to be pu- 


niſhed. 


CHAP. LXVIL 
, Of Bribery. f 


N treating of Bribery, I ſhall conſider, | 


1. What it is. 
2. How it is puniſhable. 


Sect. 1. And firſt, Bribery in a ſtrict Senſe is taken for a great Miſ- 
priſion of one in a judicial Place, taking any valuable Thing whatſoever, 
except Meat and Drink of ſmall Value, of any one who has to do be- 
fore him any Way, for doing his Office, or by Colour of his Office, but 


ol the King only. 


3 Inſt. 149. 


Hob. g. 
Cro. Ja. 65. 


3 Inſt, 148, 


Sect. 2. Bur Bribery in a large Senſe is ſometimes taken for the re- 


ceiving or offering of any undue Reward, by or to any Perſon whatſo- 


ever, whoſe ordinary Profeſſion or Buſineſs relates to the Adminiſtration 
of publick Juſtice, in order to incline him to do'a T hing againſt the 
known Rules of Honeſty and Integrity; for the Law abhors any the leaſt 
tendency to Corruption in thoſe who are any Way concerned in its Ad- 
miniſtration, and will not endure their taking a Reward for the doing a 
Thing which deſerves the ſevereſt of Puniſhm ente. 
* 3- "Alſo Bribery ſometimes ſignifies the taking or giving of a 
Reward for Offices of a publick Nature; and ſurely nothing can be more 
TP YT CER „ * pal- 


„ 
= 


palpably-ptejudicial to the good of the Publick, than to have Places of 
the higheſt Concernment, on the due Execution whereof the Happineſs of 
8 doth depend, diſpoſed of not to thoſe who are miſt 


able i execute them, but to thoſe h ate moſt able ro! pay ſor them ; 
nor can any Ih 


- 


__ a greater Niſcouragement to induſtry and virtue, 
than to ſee thoſe Places of Truſt and Honour, which ought to be the Ne · 
wards of thoſe who by their Induſtry and Diligence have qualified them- 5 
ſelves for them. conſerred on ſuch who have no other Recommendation Vide Noy 
but that of being the higheſt Bidders ; neither can any Thing be a greater Moore 181, 
Temptatiqꝑ to Officers to abuſe their Power by Bribery and Extortion, , 
and chest of Injuſtice, than the Conſidetation of the great Expence 

they were at in gaining their Places, and the Neceſſity of ſometimes 
ſtraining a Point to make theit Bargain anſwer their Expectation; for 

which Reaſons, among many others, it is expreſly enacted by t2 Rich. 2. 2. 
That the Chancellor, Treaſurer, Keeper of the Privy Seal, Steward of the King's 
Houſe, the King's Chamberlain, Clerk of the Rolls, the Fuſtices of the one Bench 
and of the other, Barons of the Exchequer, and all other, that. ſhall be called to 
ordain, name, or make Tuſtices of Peace, Sheriffs, Eſcheators, Cuſtomers, Comp- 
trollers, or any other Officer or Miniſter of the King, ſhall be firmly ſmorn that 
they ſhall not ordain, name, or make, any of the above mentioned Officers, for any 

Gift, or Brocage, Favour, or Affection, nor that none which ſuzth ky himſelf, or 
Ey bthers, privily, or openly, to be in any Manner of Office, ſhall be put in the 
ſame Office, or in any other, but that they make all ſuch Officers and Minifters of 

the beſt and moſt lawful Men, and ſufficient to thur Eſtimation and Knomledge. 
Alſo it is farther enacted by 4 H. 4. 5. That no Sheriff ſhall let his Bailiwick Vide Noy 
to Farm to any Man, for the Time that he orcupieth futh Office, -&c. Alſo it is _—]— 
enacted: by 5 &6 EA. 6. 16. That if any Perſon: ſhall bargain. or ſell, or take 7. 
any Reward, or promiſe of any r any Office, or the Deputation of any Of. 
Ace, any way concerning the King's i Revenue, or the: Keeping of bi Caſtles, or the 
Adminiſtration or Execution of Fuſtice, (unleſs it he ſach an Office as had been 
uſually granted before the making of. the ſaid Act by the Fuſtices of. the King's 
Bench, or common Pleas , or by thggFuſtices of Afize,) that then every ſuch Per- 

ſon ſo bargaining or ſelling, or tali /uch Reward, or Promiſe, &c. ſhall not on- 

ly. forfeit his Right to: ſuch Office, or to the Nomination theredf, but alſo every 

Perſon who ſhall-give any ſuch Reward or Promiſe, &c. ſhall be adjudged a diſ- 
abled Perſon in Law, to have or enjoy ſuch Office, ce. | 
In the Conſtruction of this Statute of 5 & 6 Ed. 6. the following 

Points have been reſolved lll ot | 1 
Seit. 4. I. That the Offices of Chancellor, Regiſter, and Commiſſa- Cro. Ja. 269. 
ty in Eccleſiaſtical Courts, are within the Meaning of the Statute, inaſ- 3 luft. 148. 
much as thoſe Courts do not only determine Matters which are brought 

before them, merely pro ſalute Animæ, but alſo have the Deciſion of di- 

ſputes concerning the Lawfulneſs of Matrimony and Legitimation of Chil- 

ren, which touch the Inheritance of the Subjects, and alſo hold Plea of 
Legacies and Tithes, c. in which reſpects they are Courts of Juſtice. 

Seck. 5. II. That one who makes a Contract for an Office contrary Hob. 75. 


ro. the Furport of the ſaid Starure, is ſo far diſabled to hold re ſame, Co.Lir 25. 


that he cannot at any Time during his Liſe be reſtored to a Capacity of Cro. Ja. 386. 


- 


+ Secf, 6. As to the ſecond Point, vis. How Bribety is; puniſhable; it 3 Toft. 45. 

is ſaid, That at Common Law, Btibery ih a Judge, in relation to a Cauſe 
depending before him, was look'd;;upon_ as: an Offence, of ſo heinous a 
Nacure, chat it was ſometimes puniſhed as High Treaſon before rhe 

25 Ed. 3. And at this Day it is certainly a very high Offence, and py- Leon. 77 
1. Bs "+ Bs | | 3 


holding it by any Grant or Diſpenſation whatſoever. 


niſhable Cro. Ja. 6 


by. 


ah Extortion. Bop I. 


Ruſbw. Col- tüſhable,; not only with the Forfeiture: of the Offender Offi of- bo by 


part 1. fol. 31. 


bod 144. Lord High Treaſurer of Englend; ing impesched 5 the-Commons 
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Co. Lit. 368. 


& E, t al iſonment, G. Narr Po pd tt Latin 
"gap Alſo all the 1 Ve mentioned Kinds of Bri 

ken in a _ Senſe, ſeem to puniſhable with Fine and Impfſon- 

mont; c. and in the . King James the Firſt,. the Earl PE . | 


fo with Eine and 


for refuling. to hear auen to him by the Ning, till he had 
received great Bribes, and for other ſugh like Miſdemeanourt, was, by 
Sentence 55 the Lords, deprived of all His Offices, and diſabled to have 

any for the Future, or to ſit in the Parliament, and was ned A | 
thouſand es and W during the * 5 Pleaſl 


Of Extortion. e 
N treating of Extortion, 15 ſhall conſider: 


1. What ſhall be called Extortion, : 
2. How it-ſhall be puniſhed, ; y 0 


Seck. 1. As to the feſt Point it is | fatd; That Extortion in a large 


10 Co. 103. a. Senſe ſignifies any Oppreſſion under Colour of Right; but that in 2 


Co. Lit. 368. by the Statute of Weſtminfler 1. 26. It; 


ſtrict Senſe it ſignifies the Taking of 
of his Office, either where none at a 
or where it is not yet due. 
Seck. 2. It is ſaid, that at the 8 tam which was ao 
s Extortion for any Sheriff or 
other Miniſter of the King, whoſe Offs did any Way concern the 
Adminiſtration or Execution of juſtice, or the common Good of the 
Subject, to take any Reward whatſoever for doing his Office, except 
what he received from the King : And furely this was a moſt excellent 
Inſtitution, highly tending to promote the Honour of the King, and 
b. the Eaſe of the People, and hath been always thought to conduce ſo 
much to the publick Good, that all Preſcriptions” whatſoever which 
have been contrary to it have been holden to be void; and upon this 
Ground it hath been reſolved, That the Preſcription, by vertue 


ey by an Officer, by Colour 
is due, or not fo much is due, 


+ Inſt. 274. whereof the Clerk of the Market claimed certain Fees for the View 


Moore 523. 
2 Inſt. 20g. 


21 H. 7. 17, 
2 Inſt. 210. 
2 Inſt. 176. 
8. P. C. 49. A. 


5 Examination of all Weights and Meaſures, G c. was merely 

voi 
Seck. 3. But it hath been holden, That the Fee of twenty. Pence, 
commonly called the Bar-Fee, which hath been taken, Time out of 
Mind, by the Sheriff, of every Priſoner-who is- acquitted, and alſo 
the Fee of one Penny, which was claimed by the Coroner of every 
Viſne, when he came before the Juſtices ' in Eire, are not within the 
meaning of the ſaid R—_ becauſe they are not demanded by the 
Sheriff or Coroner for doing any Thing relating to their Offices; but 
claimed as, Perquiſites of Right belonging to them, whether they do 
any Thing or not. But these ſoeeerhs1 to "be no Neceſſity for this Di- 
Münetzen, for it cannot be intended to be the meahitly of the 'Statute 
4 to 


to reſtrain the Courts of juſtice, in vhoſe integrity the Law always 2 ll. 7.1 
repoſes the higheſt Conſidente, fromm allowing reaſonable Fees for the Co Lit. 36 
Labour and Attendance of their Offers: For the chief Danger of Op: 
1 is from Officers being leit at ebeir Libe: ef 


Fe” ir Liberty to ſet heir own 
ates on their Labour, and make their ow] n Demands; but there cans. 
not be ſo much fear of theſe Abuſes, while they are teftrained* to 
known and ſtated Fees, ſettled by*the Diſcretion of the Courts, Which 
will not ſuffer them to be exceeded, without the higheſt Reſbntment. 
Seck. 4. Alſo it having been found by Experience, That generally 
it is vain to expect that any Officers who depend upon a known fixed 
Salaryz without having any immediate Benefit from any particular 
Inſtances of their Duty, ſhould be fo ready in Undertaking, or dili: 
gent in executing them as they would be, if they were to have à pre- 
ſent Advantage them ; it hath been thought expedient to. permit . 
them to take certain Fees in many Caſes, but it is certain that they are 2 Inſt. 210 


2 Inſt. 210. 
guilty of Extortion, if they take any Thing more: Alſo it hath been Co. Lit. 368. 
reſolved, That a . 7 to pay them Money for the doing of à 1 Rol A. 16. 
Thing which the Law will not ſuffer them to take any Thing for, is, * 
merely void, however freely and voluntarily it may appear to have 1 Rol R. 313. 
been made; for if once it ſhould be allowed, That ſuch Promiſes Ney ih 
could maintain an Action, the People would quickly be given to un- 4 _ 5. 
derſtand how kindly they would be taken, and happy would that Man Niobe of 


| | 2 oorg 468. 
be who could have his Buſineſs well done without them. 4 1 


Seck. 5. As to the ſecond Point, bis. How Extortion ſhall he pu- 
niſhed, there is no doubt, but that at Common Law it is ſeverely pu- 
niſhable, at the King's Suit, by Fine and Impriſonment; and alfo by : Rol. A132. 
a Removal from the Office, in the Execution whereof it was commit- 1 
ed. Alſo Extortion in Sheriffs, Eſcheators, Bailiffs, Gaolers, the 3:5. 
King's Clerk of the Market, and other inferiour Miniſters and Officers » Inſt. 209. 
of the King, whoſe Offices do any way concern the Adminiſtration or 
Execution of Juſtice, or the common Good of the Subject, or for the 
King's Service, have a farther additional Puniſhment by. the above 
mentioned Statute of Weſtminſter i. 26. by which it is ena&ed, That. 
no Sheriff, nor other King's Officer, ſhall take any Reward to do his Office; 
but ſhall be paid of that which they take of the King, and that he who ſo 
doth, ſhall yield twice as much, and ſhall be puniſded at the King's Pleaſure. 


CE erat A as 
CHAP. LXIX. 
/ Perjury. 
Vbfences under the Degree of capital, more infinectely 28211 
the Subject, not amounting to an actual Diſturbance of the 


Peace, which may be committed by private Perſons, without any Re- 
lation to an Office; are either, en eee, me 


* 


1. Such as ate infamous, and grolly ſcandalous, proceeding, from 
Principles of downright Diſhoneſty, Malice, or Faction. 
2. Such as are of an inferiour Nature, and neither infamous, for 
gtoſly ſeandalos 8 1 
"OY Thoſe 
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| 424 mes of the fir Kind ſeem to berolucble tothe elende Heads, 
| 1 Ot 109086; k 
| 5 4. Perjury, and Subornation of Perjury. 255 g 279 rr +: * b 
| 2./borgery. n RES brig _ ee ee 

g 7 Cheats. * , | | ih ir IF r 1 ien | 
| 47 Conſpiracy. ee eee, 3 
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And fi of Perjury, and Subcramtion of Perjry, of both wick tlicts 
are two Kinds : 1 2 007 5 
og 1051-4 ne ni 


3 


1. 97 Common Law. „„ 

2. 0 Statute. 8 hl dey Fad 5 

Seck. 1. perjury, by the . Law, ke eth. to be a ill falſe 
Oath, by one who being lawfully required to ole the Truth in any 
Proceeding in a Courſe of Juſtice, ſwears abſolutely, in a Matter of ſome 
On to the Point in queſtion, whether he be believed, or not? 


For the better Und erſtanding whereof, I ſhall conſider the e par- 
ticulars: : 


x. How far this Offence muſt be willful. 

2. In what Kind of Proceedings it may be committed. 
In what Caſes an Oath may be ſaid to be ſo far lawfully ING, 
that he who takes it may become guilty of Perjury, 

+ In what Kind of Oaths Perjury may be committed. 
Whether the Matter of the Oath muſt be falſe. 

6. How far the Oath muſt be abſolute. 

7. How far the Things ſworn ought to be manila] to he Point in 
| Queſtion. 


8. How far the falſe Oath math be credited. 


4 p * 


1 Seck. 2. As to che firſt/Parcicular, 272. 3 far this Offence muſt be 

- willful, ir ſeemeth that no one ought to be found guilty, thereof without 

clear Proof, That the falſe Oath alledged againſt him was taken with 

ſome Degree of Deliberation ; for if upon the whole Circumſtances of 

the Caſe ir ſhall appear probable, That ir was owing rather to the Weak- 

neſs than Perverſeneſs of the Party, as where it was occaſioned by Sur- 

prize, or Inadvertency, or a Miſtake of the true State of the Queſtion, 

F it cannot but be hard to make it amount to voluntary and corrupt Ferjury, 
which is of all Crimes whatſoever the moſt Infamous and Deteſtable. 

Se. 3. As to the ſecond Particular, viz. In what Kind of Proceed- 

Cro. El. 169, ings this Offence may be committed, ir ſeems to be clearly agreed, That 


169. all ſuch falſe Oaths as are taken beſore thoſe who are any Ways intruſted 
Noy 17% with the Adminiſtration of publick Juſtice, in relation to any Matter be- 
2%. fore them in Debate, are-properly Petjuries 3 and it ſeems to have been 


Hob. 62. holden by ſome, That all ſuch falſe Oaths as are taken before Perſons 
authorized by the King to examine Witneſſes in relation to any Matter 
whatſoever, wherein his Honour or Intereſt are concerned, are alſo pu- 
niſhable'as Perjuries. And ſurely there can be no Offence of this Nature 
which will not juſtly deſerve a publick Proſecution, inaſmuch as if it 
ſhould once prevail, it would make ir impoſſible to have any Law what- 

4 ſoever 


ies, ; and/Properiies, of of 


r den, Th * t bot only nds > ingiftable. 

jut) 105 alle eee | 4 . bn 

2 Bag — 2 | Bu als all thok r ee in" Ne oö. 1 
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or. 42 other awful. n F 


of. their Procecdings relating.co.a Matter judiciall Tubes: them, tho 
2 Way affect the \Principal N vdgment which is gh 
as where a f Perſon.wl 


and i, (wears. tha his Subſtance is greater than, it is. Fe Allo it i Hach Huston 34. 


been teſol ted, Thar ngk only ſuch Oaths as arg taken upon judicial P A. coke 
<0 0 but alſo all ſuch as any Way te kee. rel. 


are properly Perjuries; as where'one's takes a Ow e before 342,348,905. 


i 57. Pl. a. 


be given in the Cauſe; 1 Rok Ab. 41. 


e a bene ee e Ninh 


2 of Peace, in order to induce him to - 12 Co. 101. 
ries for the Peace, 75 or where 3 forlivears IE Con Cre J. 

ſioners e by the 2 f. of h 120. 
41 | 1 "Bf woot 
105 1 puniſhable As Perjury, in 27 PI. 3. 42, 


"IC fCro. Ca.146. 


Iren a falſe 8 2'Rol: Re. 
Oath * the Ballin of. nets appointed 1 1 
2 rag Bug £9 i Lands in their „ PI. 5. 
Po ſeflion ate defect ive, and 


of the King? s Parents: And ® Noy 10 
this is certainly an Offence 25 >! heinous Nate tending not only 0 12 er. 
fruſtrate che King's. gracious. Purpoſe; but to abuſe his Goodneſs by in- 
ducing him to grant bis Patents to thoſe who are out of Poſſeſnion, — 
no Way within che Intent of the Commiſſion; Which, inſtead of e 
the Poſſeſſious of the jo Fg cannot but "On in che * Bec revel 
bance of them. However it ſeemeth certain, 
in a mere private Matter, howſoever willſul 
puniſhable as, Perjury in a criminal Proſecution + 
left to be redreſſed h by private Actions; and wparks 
holden; Thar. a falſe le Oath kalen 2G wo: nv 


5 n, 1 
oa, the Thing ſold ig his OE: 17 #4 
from what <A been gig it 
fined to ſuch publick Oaths 


ol —— t re, | Thar i ie Sm th 
miſſory ene Wharſbeyer; . Ne 
Oflicer, publick or private, who ee; to execute 2 Rol. Ab. 

ce,of his Oarh, or acts püshört "of 7 Pl 2. 


contrary to che” Know lec 


Pegury, in reſpect of ſuch ſuch 1 A 
his > Plot why ngi.commaty: colhis'Oah, . 
X h contrary” colhis'Oarh, . 
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Court, bee \Procecdings,chereja Book Re. 18 ** * 


cord or not, d or wherher they con eſt of the Ring or Subject: Pl. EN 3 
And it 0 16 no Way mate ſuch falſe Gh de — ix. 7 : 
in che . Court, or before . by it to examine a cog i . 
latter, bee is neceſſut y or the tight Decetmination 2K Re. 4e. 
202 ore, Thar a falſg Cath before a Sheriff, upon 4 pf. ba GP: 
rit of In Jamages, is as much puniſhable, ag if it were hoy r Teon ths, 
eſore the. our On @-Lcial of the Caule. Alſo it ſeemeth, gh” any falſe Con. Dy 243- 
Oath is puni $4 as, Petjury, which tends to miſlead th hurt in any 4 18 Rol Ab. 


ad t abuſe. the Adminiſtration Cro E. . | 
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: 2 Rol Ab. 355 At 5285 en before n merely in 2 N 
2 5 Wo or ö before ho Me admifiſter Oatfs of a pab | 
| Yelv. 52 lick Nature; Aber legal Nath ty for” their ſo doing, or e before 


-98. 


0 tout * actes. ee do ech 45 may be 


125 1 Te ; it ſeemeth Youre 1 Fan 


guilt. 


elv. 7 


> Cro El 169. Who ate legally aurhorized to admin 
5 1 _ thoſe which happ pen to be taken 
. Ab. kate up The 75 adminiſter juſti 
+57. Pl.6. "ingly" colourable, but in "Truth unwartanced and merely pid, can ne- 
March. 38, ver amount” to Perjuries ebe Eye öf the Law, becauſe: are of no 
4 Yelv. 111. manner of Force, but are altogether idle: And from the fame Ground it 
| .. ſeemeth alſo clearly to follow, That no falſe Oach in an Aﬀdavie,umMAic 
dannn? before Perſon gal pretending to be authorized by a Court of * 
29 Ca. 2. 25. co take Aﬀigavits in relation to Mattets depending befote ſuch Courg, can 
»Rol Re 427. properly be called Perjury, becauſe no Aﬀidavit'is any way regarded, 
4Inft. 278. unleſs it be made before Perſons legally intruſted Wich a Power do take it, as 
being bogh of ſufficient Ability to ask all'proper Queſtions ef the who 
ſhall make ſuch Affidavit, and alſo of fuch Integrity as not to ſuffer any 
Thing to be inſerted therein, to the Truth whereof the Party hath nor 
ſworn. And though it may be ſaid, That an Aſſidavit taken before Per- 
ſons falſly pretending to be commiſſioned for ſuch Purpoſe by the Courts 
of Juſtice, doth directly tend to impole up th ſuch Courts, and may 
flibly happen through Surprize to . may alſe in its own 
Nature be altogether as heinous, as if it had We de before Perſons 
regularly re to take it; yet inaſmuchk as it is of it ſelf of no 
manner of Validity, and is nA otherwiſe repatded, than as it hath 
the Appearance of eing ſworn before Perſons legally commiſſioned, with- 
3Inft. 165. out which it would have no manner of Credit, it ſeemeth that Offences 
of this Natute are moſt properly puniſhed, | by verely chaſtiſing thoſe 
who uſurp ſuch an A e 3d adminiſtring Oath without ah legal 
Warrant. However it hath judged, Thar a alle Oath, taken be- 
ſote Perſons who having been commillie]ed to examine Wirneſſes, happen 
Cro. Ci. 97, to proceed after the Demiſe of the King Who gave them their Chmmiſſion, 
95, 99. and before Notice thereof, may be puniſhed as Perjury ; for it 'wauld"be 
of the utmoſt ill Conſequence to make ſueh Proceedings void; and chere- 
fore though all ſuch Commiſſions bein Strictneſs legally determined by 
the Demiſe of the King who gave them, without any Notice; yet for the 
Neceſſity of the Caſe; whatever is done under them before ſuch Notice, 
muſt be ſuffered to ſtand good; for otherwiſe the moſt innocent and moſt 
deſerving Subjects would be anavoidably expoſed to numberleſs Proſe- 
2 r Rol. Ab.  Curions for doing their Duties, without any Colour of a Fault, 

40. Pl. is, Seck. 5. As to the fourth Particular, vd. ln what kind of Oaths Per- 
oO» 60g, Jury may be committed, it ſeemeth clear, That a Man may be in Danger 
Leon 127. of being guilty thereof, not only in reſpedt of a falſe, Oath, taken by 
vey El. 135, him as a Witneſs for another, bur alſo in reſpect of a "falſe Oarh taken 


iſter ing do of Oaths, but nor 
* them, or even © before thoſe who 
ice by Vertue of an Authority ſcem 


4 OP by him in his own Cauſe, either in an Anſwer to Qgeſtions put do him 


Pi. 26, 17,18, in 2 Court of 3 Law or b Equity, having Power to purge Him upon Oath 
69. Fl. 42. concerning his Knowledge of the Matters in Diſpute, or in his „ Affi. 


Sid. 
© 7Rol. Woo davit concerning ſome collateral Matter, Wherein the Parties own Oaths 


Noy 128. ate allowed tobe; taken But it ems, That a, juror who gives a 
5 Mod. 348. Verdict contrary” 5 manifeſt Evidence, is not properly goiley. bf Per- 
on, becauſe he is not ſworn 


Flee. la jury within the above mentioned Deſcripti 
2 Keb. 452. to depoſe the _ bur only to give a true Judgment upon the 
77. Pl. 4, 5. | Depo- 
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6, As co fir ebe Mitter Q „ 
ich maß 8 5 1 be . ic is 4 Rid not ro, be 
ther. wk 1 t ich 4s {\orn, be in it 1 ot ſalſe ; 

— — * ys worn-may happen to prove ag ble to t 7 
2115 it "a nown 2 be ſo by him,whg ſwears to it, his Offence ? 
together as great as if it had been falle, ,inaſmuch as be 1 f. 

8 bers That be 1 a, Thing * be crus, Mhich at che ſame Time | 
_ kngws nothing, of, and 54 deavours to induce thoſe before 
Maa he 1 rye oy 12 Ms 28 * de ay 
| * migh 
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oem þAblojucly, and Hu y; and. 3 OS he Who ſwears 4 
Thing. according thinks, remembers ves, cannot, in rel] 
of ſuch an Oath [oy guilty, of 22 weng 12 


Ses. 8. As to the 8 Particular, vi. How far the Thing fworn 
aught ro he material to the Point in Queſtion, it ſesmeth clear, Thar if che 
Oath for which a Man is indicted. of Perjurg, de wholly forcign from that 
Purpoſe, or altogether benennt and neither any way pertinent to the 
Mattet in queſtion, nor tending to aggrayatg ot ee the Dam 
nora likely to induce, che, Jury to give a te edit to. the ſubſtantial 
Part of the Evidence, ic cannot amount to Perjirg, becauſe ic is merely 
idle and inſignificant; a if upon a And in 8 the Qeſtion is, whe- 14 
ther ſuch a, one . Compos or not, © Wicgels, introduces his Evidence by 

giving 1 75 7 of a Journey, which he took to ſee the Party, and hap- 
| ſcat falſly in Relation to ſome of the Circumſtances of the Jour- 

_— Alſo it hath been adjudged, That where a Witneſs being asked by a 

| Judge. whether, 4, brought a certain & . of Sheep ſrom one Town 
to another. all rogerher 2 anſwered, That he did ſo; where in Truth A. did 
not bring them all together, but Part at one Time and Part at another, yet 
ſuch, Witneſs was not guilty of Perjucy, becauſ the ane of the Que- 
ſtion was, Whether 4. did bring them at 8 Ma , neter of 
bringing chem was only a Circumſtance, . Ang ſame Ground it is 
ſaid to haye been adjudged, That where a, iis 4 asked, whether 
ſuch a Sum of Money were paid for two 1 i uoverlj between 
rhe Parties? anſwered, That it was, where in Feuth it was paid only for 


Perjury ; becauſe as the Caſe was, it was no Way material whether ic were 
paid for one or both. Alſo it is ſaid to have been relolyed, Thar a Wit- 
neſs. who {wore that one drew his. Dagger. and beat and wounded. $8 S. 
Where in Iruth he beat him with a Staff, . was not guilcy of Perjury, be- 
cauſe the beating only was material. Bur perhaps in all _rheſe Caſes ic 
ought. ro be i d, That the Queſlion was put in ſuch a Manner, that 


well as he. 
wy Particular, Viz. "How fad the Oath muſt be . 


one of them by Agreement, ſuch Witns ſs —— not to. be puniſhed, for 


N Palm. 294. 


for Hetley 97. 
. Rol 


7. Pl. 5. 
int 166. 
= 3, Mod. 


122. 
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3 Inſt. 166 
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Vide infra 


SeQ. 22. 


1 Rol. Ab.4r. 


PI. on 78. 
Pl. 


Noy 
2 _ Re. 


C18. Ca. 321. 


Hob. 53. 
5 Mod. 348. 


2 Rol. Re 4r. 


2 Rol. Re 42. 


Hetley 97. 


the Witnefs might reaſanably. apprehend. that the ſole Deſign. of putting 


it, was to be informed of the ſubſtantial Par It of it, which might induce 


him chrougb aer to take no Notice of che cirgumſtancial Part, 


and. give a geneal Anſwer the fubſtantial; for otherwise, if it appear 
plainly, That the Scope of the Queſtion was ro ſift him as to his Know- 
lodge 1 the Subſtance, by examining. rialy concerning. the Cir- 
cumſtances, and he give a particular and ſtint Account of the-Circum- 


ſtances, which ede appears. to be falſe ſurely he cannot but be 
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E. ect obe | | . 3 —— — 
peating to have an — 2 and eee know ledgeyof all the Citeum- 
25 telating to it, And theſe Gzoynds,. I cannot but think the 
Ofpinion of hee jadges very hö held, That a Witneſs was 
ol Re 368. guiſty of Perjuty, ho in 5 of Treſpaſs for breakingſithe. Plain- 
Palm. 382. iff? > Cloſe; a Fpeiling it with Sheep, depoſed that he ſa chirty or 
"x :rySheep-in\ the ſaid Cloſe, tice theta gages 
penn becauſe they were marked wich ſuch a Mark, which ho knew to be 
the Deſendant's Mark, where in Truth the Defendant never uſed ſuch a 


* 


Mark; ſor the giving ſuch a ſpecial. Reaſog- for his Remembrance cguld 
not but make nis Teſtimon) more | credible than ir would have been 


be the Defen- 


| v ithout it; and tho 9 — nothing to the Merits of the Cauſe, 


whether the Sheep had & any Mark at all or not, yet.indſmuchvascheafigning 


ſuch a Circumſtance in a Thing immaterial. Pad ſuch a direct Te ency 
to cotroborate the — — what was moſt material, and con- 
ctiminal in its 


ently Was ually prejudicial to the Party, and 
; 7 — 4 y«rending to abuſe the Adiniſtrarion: of Juſtice, 


as if che Matter (worn had been the very 
to be any Reaſon why it ſhould not be equally puniſhable. But I cannot 
find this Matter any where throughly Sr 
2 leave it to Very Man's own judgment, which from the Conſideta- 
tian of the n each particular Caſe, may generally with- 

. any great Difficulty diſtern whether the Matter in which Perjury 


aſſigne 
— to be the belt Rule for determining whether it be puniſhable as Per- 


1 Sid. 1 jury or not. But it is ſaid in Siderfin, ſpeaking as I ſuppoſe of an "VE 


in Chancery, that a Man may be guilty of Perjury at the 


by ſwearing a Thing not material; but ſurely this ougbt 
ſtood in is Geog 
an Anſwer muſt needs be Petjury, 


to what ſeems to be clearly-raken'for granted in other Books. And there- 
fore perhaps where it is ſaid, That a Man may be guilty of Perjury in a 
Thing not material, no more may be meant, but that he may be as well 
guilty thereof, by anſwetigg 10 a Matter not charged in the Bill, as by 
anſwering to the Mat ein contaitzed, which may alone be ſaid to 
be material, becauſe the Mendant is nd obliged in his Anſwer to take 
Notice of any Thing elſe; or elſe perhaps the Meaning may be, That in 


a Proſecurion for Perjury at Common Law, ſetting forth a falle Oath in 


ſuch an Anſwer, relating to the Thing ſaid to be in Variance, the Falſity 
r Keb. 93s, ſhall- be intended primd facie, to have been ſome way material in the 
971. Cauſe, unleſs the . be proved by the other Side: Whereas in all 


Proſecutions upon the te it is neceſſary expreſſy to ſhew in what 
Vide infra manner the falſe Och ie material to the Cauſe in Queſtion; becauſe that 
ect. 3. Statute extending only to ſuch Perjuries whereby ſome: Perſon is grieved, 


cannot maintain a Proſecution which does not bring the Oaſe within the 
Purview of it, by ſhewing that ſome one was grieved by the Injury 
complained o 
Cro Ja. 212. 1 'However it f nech 
12 Co. 101. be guilry of Perjury' by a falſe Oath tending to extenuate or eme 
the Dale . an Oath which is direct to the Fact in Iſſue. 
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a Latitude, as if it were meant that every kalle n. in fack 
howſoever foreign, . circumſtantialſand 


trivial che Point wherein it is aſſigned may be, which is directly contrary 


Point in ſſue, doth not ſeem 


„ 
were wholly impertinent, idle, and inſignificant, or not, which 


Co 


A which he could not be, unleſs the Thing ſworn were ſome 
a eth to be eleur; That a Man may as well 


2 Of Perfury. 


As to the eighth Particular, vi. „* 
redired, it hath been holden not to be material upon an ladictment 
of: Pe e Law, whether the falſe Oath were at all credited 


or W Parey in whoſe Frepadioe it was intended, were in the 3 Leon 230. | 
Kaner Far wy — by ir o not, iaſmucksas this is nor a Proſeen- on 211. 
e ; dur on de Abufe el pub | 


ber Jotiee./ 
Sec. 10.  Subornation of Gejuep dep — — Ae 1 Rol. Ab. 41. 
— a Man to take a falſe Oath amounting to Per- P! 21. 5. Pl. 
jury, who aftually rakes ſüeh Oath ; but ir-ſcemerh'clear, That if che per- F. e 5. 
fon incited to take ſuch an Oath, do not aually t by Cro. Ja. 158. 
hom he was fo incited is not guiley of 'SWWorn: Pexjury ; Gro th -4 
"egrtain,; That he is liable to puniſhed nor ny = my bas a by 3 Md, 12 

k | i, 4 070. þ. 


lame corpora? Punifhwent.” . 
and Selormcinn of behney by the 


Seit. 11, Thus far of 
Common wr and now ſhali to examine in what Manner theſe 
Oſſences are reſtrainad by Statute ; as to which ir is to bo obſerved, that 


2 — . 9 5 


< 
— 


hn b — 4 — hs —_— — — — * 
P ̃ —— ———— 
* 5 — a a 8 E * 8 8 


of the er, s Courts 


in any Chancery, White-ball, or — within any 
of the King's Dominions of England or Wales, or the Murches of the 
where any Perſon or Perſons ſhall have Authority by Fertue of the King's 
fron, Patent or Writ, to bol ea of Land, A j 
= Title of Lands, or 4 r thi File, Right, or 6 | 
Intereſts of any „ or Hereditaments, er in 4 any of the Hing's «1 
Conrts of N Leet, Fiew of Frank- Pleage or rac Anciens 
 Diweſne-Courty Hundred-z, Court, 'Court-Baren, or in the Court or Courts of ile 


 Stannary in ih Counties of Devon or Cornwal, er ſbull-unlanfi and cornupi- 
ty procure or "ſuborn a os Witneſſes, who ſhall be y ane rs in 
petuam Rei Memoriam, ſhall for ſach Offence, being tberbef lawfully gau- 


per 
vicked or attainted, * forfeit the Sum of Forty Pounds. 


0 
— to the Value f 


— , any ſuch Offender | 
being convicted or attainted, fhall not m— " any Goods or 2 7 of 
Faunds, en ev h Perſon ſhall ſaſſer 
Impriſonment by the ſpace fr Tear without 2. prix e, and (tand 
upon the Pillory the ſpace of one whole Hour, in ſome Market- — next adjoining 
to the Place where he Offence was committed, in open more n r in the 
Ar Tre it ſelf where the Offence was comminted. 
Seck. 1. Alſo it is farctier — by! che leid Stute, Par. 5. That 


one 


See 1 Sig.216. 


8 ment 5 — be firſt Shin, UC; 

Seck. 43. And 441 Par. * | That if any Pon Poſe 

— either by —4 hype . Procurement, Faifr . 
ans or pu. enen, vr —— milſfuliy, an 

corru Me or Manner" of” wilful'# uy, by tis or | 


gion, in any 
of th & Courts before mentioned, er bei 


am rei Memoriam, 


ſaid Forfeitares ſhall be to ibe Hing. and the ober 


—— 
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Of Peri = 

Pound PFY „ * vent by the ſpace of fix. Dinky wide Bil Main: 

prise; and he Gee fuch C 2 [414 $0 t from thent received in am 
Court of A TTY of — fach Judgment ſhall be deer ec. 
eniimhich Reverſal the Party grieued ſpall recover Damages inthe, Ilan re 
mentioned. And it is fatthier enggted Par. 7. That if ſuch» OQfender fil . 

have Goods or «Chuttels: to the „ | — That : then ſoch. Perſon 
ſhall be ſet on the Pillory in fone Maler- Place within the Shire, "City, or B. 
where the Offence ſhall be committed, by the Sheriff or his i n if. it 
to bei without amy City or 2 and i it happen 
ah City or -Town-Corporate; "then by the head Officer of ſuch 
Ciy, c. where all ha ue 20h 4 Ears nailed, cc. We eee + N N 7 
Sect 14. And it was farchi8#-cnacted Par# 8, 9• Men ery of they, 
to er — 
grieved, hindered, or moleſted, 'by Reaſon of any of ow fe Offences, 
. that will ſue for the — &e. gu as well the Fudge and "Judges 
of - every ſuch "the 1 Court where any ſuch Suit ſhall be, and mhereupon any 
fuch Perjury ſha te committed, as alſo the Fuſtices.of -- Aſſize and Gaol-Delivery, 
and Juſtices of Peace at their Quarter Seſſions, both within the Liberties angmithous, 
may enquire of, hear, and determine all Offences againſt the ſaid At. 
Sec. 15. But it is provided Par. 11. That the faid Ad. ſhall. no way extend 
to any Spiritual or Eccleſiaſtical Court, but that every ſuc a Offender as ſball offend 
in Form, - as aforeſ#t, * be ones by ſuch * and rr. Laws A 
gell in tbe ſaid Courts. Oe TOTP 

Sect. 16. Alſo it is provided Par, 13 | That the ſaid Statute hall wot 1 re- 


rain the Authority of any Juage, having abſolute Power to puniſh Perjur ow 
fro Making thereof, but that every ſuch 7 e My proceed in the Puniſim | 


all Offences, punilhable. before the making f the ſwightStatute, in _ wiſe 2 
wight have done, and uſed to do, 10 all Purpoſes; that they ſet not upon the. 


fender eſs | Puniſhment. than is contained in the ſaid AG. . From whence Ir 


ſeemeth undoubtedly to follow, That the Court of & 
proceeding upon an Indictment, or Information of Perjury- Ana- 
tion of Perjury at Common Law, may not only ſet a 5 Fine 
on the Offtnder, but alſo condemn: him to the Pillory, without aus 


any Inquiry: concerning the Value of his Lands or Goods. e IS 
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3 Leon ** 
Shower 190. 
b Her. 12. 
Cro. EI, 147. 
© Savil 43 

42 Fg. 214. 
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1. 44-4 ths 4 very Words of the Saen muſt be parſe in a Pro- 

ſecution grounded thereon. . e £tin;- 
2. In what kind of Oaths one may incur the Danger thereof. | 
3: How far the, falſe wer ww N to e * e to fame * 


6 4 * N 7 


2 2 * 


Selk. 17. — to * firſt of theſe 8 i wo "wack bolden, Tbat 
in every —— on this Statute the Words thereof muſt be exactiy 
purſued, and therefore that an Indictment or Action on the ſaid Statute, 
Mledeing that the Defendant depoſed ſuch a. Matter ® falſo c deceptivè, or 
falt & gerruptè, or © falss &. wolumarie, without expreſly ſaying, that he 
did it voluntarie & corrapte, is not good; and that ſuch a Defect cannot be 


d ſupplied by adding the Words nter amn Statuti, or concl en. 
luntarium & corruptum c Herſarium: Alſo it hath been e holden, That 
it is neceſſary expteſſy to alledge that the Defendant. Was ſworn, and there-- 


fore that it is\nor-{ufficient OO that catts; per ſe ſacro n fot x: 


_—_— P 


J 
1 ** 
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Sec. 6. ever it hath been reſolved, That it i not nec I 8 40 bolt 2 

th EY the 9 33 of Petjury, did, take the falſe 

Oatlvthrangy the Subornation of anoxher;-4 I — | 
thſtanding the Words of the Statute are, , apy: „ * 
an, tnlanful Frorire ment. finiſtef Perſmafren,. e Meant of am other, 


and it is no way 
ſonable Expoſition 5 pur into che ror te _—_—— 
abundanti, ſeeing they expreſs no mote than ghe F.-Y — 
have implied without — ny from whence it foll@\s, That they operate Cb 10 Sec f. 
no more than if they hag. not been expheſſed, and conſequently hall not = | 
oblige the r to pe them, — would put im 29 
under the Difficulty not onꝶy of proving the Petjury, which alone is ma 
terial, but alſo of ſhewing it to be within one — — 
Diſtinction, which is nothing to the Purpoſe. wet ds 5 
Sleak. 19. As to the ſecond of the ph mentioned Particualans. is, * 
In what kind of. Oaths one may incur the Danger of this Statate, it hath 
been reſolved, That no one can be guilty of Perjury within the Meaning 
thereof, in any Caſe wherein a Man may not poſſibly be guilty alſo of 
Subornation of Perjury within the ſame Statute; for it is very reaſonable 
to give the whole Statute the ſame Conſtructiqqʒ nor can it well be in- 
tended that the Makers thereof, ho expteſſy inflict a greater Pegglty 
on Subornation of Peijury than on the Perjury it ſelf, ſnould mea to 
extend the Purview of che Law in relation to what they eſteemed the 
leſſer Crimes, farther than in 1elation- to that which — eſteemed 
the greater; from whence it hath been argued and mater That be- 
— tha Part of the Statute, which concerns Subornation of Perjury, ex- 
tends only to Subornation of Perjury in Matters depending. in Suit by Writ, 
Action, Bill,” Plaint, or Information, in any wiſe, concerning Lands, Tenements, 
or Hereditaments, or Goods,"Ghattels, Deli, or Dang, &c. thereſote the 
following Clauſe concerning Perjury it ſelf, though it be penned in more ; co. ,, « | 
general Words, ſhall come under the ſame Reſtriction. And from hence | 
it clearly follows, That no Perjury os on" Of criminal In- N 
formation, can bring a Man within bis Statute, becauſe | 
they are omitted in che above — CI upon this * Cro. Ja. 120. x 
it ſeems eaſy to account ſq che Judgment. in PT Lie, who being | _ | 
dicted for. a Petjury ſuppoled to be committed by Hite in an en * 
for the King, which as I ſuppoſe muſt be intended to have been a criminal | 1 
one, was di charged upon an Exception taken to the Indictment; but if the 9 
information whereon the ſaid Perjury-was ſuppoſed to have been commit- 3 Inſt. 164 
123 had been of a civil Nature, I do not ſee any Reaſon why it ſnouid not 5 
as well within the Meaning, as it ſeems to be expteſly within the Words, 
of the Statuts; for ſxely the Opinion, That the King gannot by Indict- 
ment, Which is his d proper Suit, puniſhhis own Wusel who ſwears ſor 
him, cannot be agreeableito. Law, becauſe however the Petjury of ſuch . | 
Witneſs may ſeem to tend to promote the King's Intereſt in Relariggs © - 1 
the Cauſe which happens to be in Diſpute ; yet cetta - aggNE 1 
a Crime in its own Nature, and as much an Abuſe to Juklice, A d. of 
lame 1 . to thes 3 ID KN We as. yea 2 
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i an on = 2 BN | 


7 


— ot: of the Cons | 
ehare rakbn no nem wah 


, Cro El. 748 
2 Leon 201. 
Daliſ. 84. Ws 
ym 120. 


d 
1 5 9 5 : 
_ ® Moore 62 7. —— y. concerning his Title to certain Lands. 


2 Rol. Ab. Suk. 21. Alb it hath been ſaid, That heawho makes a falſe Ade 
A. a gainſt a Man in a Cou — jufkice, eee — * 2 
err the Books wherein this n is holden, ought to 7 
n — lack Adds wich no wen relate*t6 f Cale depebding' in A 
| before ſuch Court; for if they be of ſuch à Nature, eas of the 
Parties in Vatianes be grieved, hindred, ot moleſted in Reſpect of their 
Cauſe in ſuch Court by Reaſon of the Perjury ; as where à Trial is put 
off, ot as a Judgment or Execution ſet aſide pon a falſe Affidavit, the- 
- Offence ſeems to be not only within the Me: of the Statute, but alſo 
within the very Letter of it, unleſs the Words, Witneſſes and 522 
are confined to ſo ſtrict i Signification, as to bear no kind of Ax 
toꝶmny other Perſons or Oaths, except thoſe which are made uſe 
Vide 2 Leon the Trial of the Iſſue in 9 for which I cannot find any good 
40. thority. However partly perhaps from this Notion, and pati — 
Rol. Ab. zo. the Statute ſpeaks expreſly only of Depoſitions in the Courts above men- 
PI. 3, 42. Pl. tioned, it hath been queſtioned, Whether a falſe Oath befogs a a Sheriff 
wy upon's Whir' of Inquiry of Damages, be within the Statute or not : But 
fi it de-conſidergd, That che Party ro whoſe: Prejudice ſuch a falſe Oath 
is taken, is as much grie ved by it as if it had been taken in che very Nw, 
— the principal Judgment of the Cauſe depends upon ſuch an ge 
madebefore che Sheriff, may as properly be ſaid 2 | 
"palin in the Court, by which the Sheriff is commiſſioned to take the In- 
quiry, as Depoltions Alen before Juſtices of Ny Prius, upon a Trial of 
an Iſſue joined iy a ſij ier Court, which are undoubtegly within the Mean- 


4 


ing of the Kſturs| Land alſo inaſmuch as thoſe-who give Evidence before 
2 Sheriff upon ſuchen Inquiry may in the common üs ol che Word, be 
ly called” WI as thoſe, who give Evidence before the 


Cour in Which an Ive” is Joined. it ſeemeth to be the plauſible 
Opinion, that ſuch a is within the Statute: But finec i is dif- 
able, whether" ie be ſo or no, and it is certain: that it is at 


be the outs S Law, and that in all Caſes whatſoever where a Man take 


cired. falſe Oath, which is not Perjuty within the Stature, bur is Jooked on 
at Common Law, he is {till e for by Indicxment oc-lo- / 


Pe 
— 9e at the Common Law, it is cerrainly moſt adviſable to 
Eco, Ja. 8. 1 ſuch en Ocheacder er the Common Lan and not upon the 


3 A 00 the third Parricular, . How far lle falſe Ouch 
1 to have been prejudicial to ſome Perſon, it bath. been cob 
tected from the-abdve mentioned Clauſe, which giveth ap; Aion. to the 
party gtieved h d in the 888 That u0 falſe 
Oarh is within the- M geen which dees not give ſome Perſon; a 
juſt -Quule of Conti on'this'Ground it hach be * 


* 


he who ſwears a Thing which is true, 5 not known by him to be fo; 
is got within the Statute, becauſe howſocver heinous his Oſſence may be 
icon Nature; yet, when it proves in the Event to be in Mainte- 
nc hof the Tturh, it cannot be ſaid tq give him a juſt: Cauſe of Co 
plant, who would take Advantage agWnſt another from his Want of 
legal Evidence to make out the Juſtice of his Cauſ GGG... 
Seck. 22. Alſo from the ſame Ground it ſeemeth clearly to follow; 
That no falſe” Oath can be within the Statute, unleſs the Party againſt 
whom it was ſworn ſuffered ſome Kind of Difadvantage by it, for other- 
wiſe it cannot be ſaid that any nc was grie ved, hindred, or moleſted by 
it; and therefore it is cer, That in M ry Proſecution upon the Sta- 
tute, it is neceſſary to (er forth the Record of the Cauſe wherein the Per- 
ty complained of is ſuppoſed to have been committed; and alſo to 
prove at the Trial of the Cauſe, Thar there is actually ſuch a Record, 
by producing the Record it felf, or a true Copy thereof, which muſt 
agree with that which is ſet forth in the Pleadings, without any material 
Variance; for otherwiſe it cannot legally appear, That there ever was 
ſuch a Suit depending, wherein the Party might be prejudiced in the 
Manner ſuppoſed: Alſo it ſeems to be agreed, That it is neceſſary not on- 
ly to ſet forth the Point wherein the falſe Oath was aſſigned, but alſo to 
ew in what Manner it conduced to the Proof or Diſproof of the Matter 
in debate between the Parties; and it hath been adjudged, That an In- 
dictment ſetting forth a Suit concerning the Manor of Dale, and aſſign- 
ing a falſe Oath concerning the Manor (Manerium prædidi um innuendo,) is 
not good, becauſe it no otherwiſe appears, That the falſe Oath did con- 
cern the Manor of Dale iht by the Innaendo, which is not a ſufficient 
Averment. Alſo upon cheWme Ground it ſeems to be ſafeſt in à Proſecu- 
tion upon the Statute for a falſe Oath in Chancery, to ſet forth the Bill 
and Anſwer, 8 Plaintiff may appear to have been aggrieved by 
it; yd for the Tame R eaſon it ſeemeth alſo, That you ought in ſuch a 
Proſecution offa Witneſs in Chancery, to ſet forth the Interrogatory in 
particular, and ſliew how it was material: Alſo it hath: been reſolved, 
That as in an AQion on the Statute brought by one Perſon, it muſt ap- 
pear,” That che falſe: Oath was-prejudicial ta the Plaintiff; ſo in an 
ction by more than one, it muſt appear to have been prejudicial to every 
one of the Plainriffs: And ic hach been (ajd, That it is nar ſufficient to 
ſhew that the falſe, Oarh caufediſc Court to make an Award againſt the 
Plaintiff, unleſs it alſo appear that ſuch ah Award was prejudicial to 
him, -and therefore where the plaintiff at a Trial in Ejectment challenged 
2 Juror, and proved his Challenge by a falſe Oath, by reaſon whereof the 
Inqueſt was not taken, and conſequently the Poſſeſſion of the Defendant, 
who had a defeaſibld Title, contmued lunget than it other wiſe would 
have done; it hath been adjudged, That ſuch a Defendant cannot have 
an Action on the Statute againſt ſuch Witneſs, becauſe in Truth he gained 
an Advantage by the Perjuryo Alſo it hath heen holden, That it is not 
ſuffſeient to ſhew chat the Perjury, for which an Action is brought upon 
the Sxatute, was actually prejudicial. to the Plaintiff, unleſs it be alſo 
ſhe wn to have bern made in ſome Cauſe which- may properly be ſaid to 
have been depending iw Suit between him and the Perſon: for whom the 
Wirneſs was examined; and therefore ir hath: been holden, Thar where 
4. brought à Bill in Chancery againſt B. and the Lord Keeper, by an 
Otdeg made C. to be as a Party to the Bill againſt B. and aſterwards a 
Commiſſion went forth ro examine Witneſſes between B. and C. upon 
which D. being ptoduced as a Witneſs on the Part of C. {wore directiy 
* 1 Wy 2 „ 
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for bim againſt B. w 
not have an Action on the Stat o th 
but came in d Latere, by an Order; and it is ſaid, That the Words ofthis 
 Sfacute are, where one i grieved by a Depoſition in a Suit between Pai 


- Party, but perhaps the Authorit. 
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8 2 was made againſt B. yet B. can- 
re, becauſe C. was not a Party to the Suit, 


. . 
. 


* 


f this Opinion may juſtly be quelfion- 
ed, not only becauſe the Words of the Stature whereon it is grounded are 
miſtaken, bur alſo becauſe the Offence ſeems in Truth to be both within 
the Meaning and Letter of the Law, fince thereby a Perſon is grieved in 
of a Cauſe depending in Suit in a Court mentioned in the Statute: 
However there ſeems to be ng doubt, . but chat a Perjury which only 
cends to increaſe or leſſen theWamages to given to a Plaintiff, is as 
much within the Statute, as any Perjury which goes directly to the Point 
of the Iſfue: Alſo it ſeemeth to be ſettled, That Perjury in a Calf 
wherein an erroneous Judgment is given, is a good Foundation of a Pro- , 
ſecution upon the Statute, while ſuch Judgment ſtands unreverſed. |, 
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"NF Forgery there are two Kinds : 


1. By the Common Law. 
2. By the Statute. 


a "- * 
| - 
= © Te", 


Seck. 1. Forgery by the Common Law ſcemeth be an Offence in 


falſly and fraudulently making or altering any Matter of Record, f any 


3 Inſt. 169. 
Pult. 46. b. 
27 Hl. 6. 3. 


Moore 655. 


| Noy tor. 
Moore 759, 


other authentick Matter of a publick Nature, or any Deed or Will. 


For the better Underſtanding whereof, T ſhall endeayour to ſhew : 


1. In what Caſes the making or altering of a Writing, ſhall be ſaid to 


be ſo far falſe and fraudulent, aggo amount to Forgery, _ 
2. That a Man may be guilty of Forgery in reſpect of all the above 
mentioned Writings, and of no other. . 
Stet. 2. As to the firſt Particular, it is ſaid to be poſſible for a Man 
knowingly to make a Deed in his own Name, and allo to ſign and ſeal 
it himſelf, which yet in Judgment of Law may be no better than a 


 down-right Forgery; as if a Man make a Feoffment of certain Lands to 


J. S. and afterwards make a Deed of Feoffment of the ſame Lands 0 
J. D. of a Date prior to that of the Feoffment to 7. S. in which Caſe he 
is ſaid to be guilty of Forgery, becauſe he knowingly falſifies the Date, 
in order to defraud his own Feofſee, by making a ſecond Conveyance 
which at the Time he had no Power to make: Alſo it is ſaid, That his 
Crime would have been no leſs, if by his firſt Conveyance he had paſſed 
only an equitable Intereſt for good Conſideration, and had afterwards by 


ſuch a ſubſequent antedated Cotiveyance endeavoured to a void it. Allo 


in many other Cafes a Writing may be ſaid to be forged where neither 
the Hand nor Seal of any one are forged ; as where one” bein 


to draw up a Will for a ſick Perſon, doth inſert ſome Legacies "therein of 
. . 


RES 
his own Hl; or where * 3 another's * at the Bottom of 4 

Letter at a-conſiderable Diſtance from the other Writing, cauſes the Let- 

ter to he cut, off, and a general Releaſe to be written above the Name, ; ran. 11. 
and then takes off the Seal, and fixes it under the Releaſe ; or Where 5 

one inſerts ing an indictment the Names of thoſe a ainſt whom i in Tru 
it was not found ; or ys ere one makes any fraudulentWſeration of 1 
Form of a true material Part of it; as bY” making a Leaſe of 
the Manor of Dali appear to be a Leaſt of the Manor of Sale, by chang⸗ 
ing the Letter D. into an S. or making Bond for five. bun 1 Inſt. 169. 
Pounds, expreſſed il rigures, ſeem do have bee 775 ade for five Thouſand, Moore 609. 
by adding a new Cypher. But Sir Edward Co s to ſa That 4 

Deed fo altered may more properly be called a Me than aa 'Wri- 

ting, becauſe it is not forg 80 in the Name of another, nor his Seal nor ; jad. 165. 
Hand counterfeited. But I ſee no good Reaſon why ſuch an Alteration | 
of a Deed ſhould not as properly be * called Forgery, as the entire making vide Moore 
of a new Deed in another's Name; for in both Caſes not only the Fraud $9. 
and Villany are the very ſame, but alſs a Man's Hand and Seal are falſiy ed. 55: 
made Uſe of to teſtify his. Aſſent to an Inſtrument, which after fach an 


Alteration is no ee his Deed than a Stranger's. Alſo the Notion of Vide Rol 


4 Mod: 66. 


Forgery doth not fſcem ſo much to conſiſt in the counterfeiring a Man's S 21a. . 
Hand and Seal, which may often be done innocently, but in the endeavour- Pre 
ing to give an Appearance of Truth to a mere Deceit and Falſity, and 
either to impoſe that upon the World as the ol Act of another which 
he is no Way privy to, or at leaſt to make a Man's own Act appegg to 
have been done at a Time when it was not done, and by Force of (00h a 
Falſity to give it an ation, which in Truth and Juſtice ir ought not to 

have, as appears by the foregoing Caſes in this Section, to moſt t of which 

Sir Edward Coke himſelf ſeems to agree. 

Sec. 3. But it ſeemeth to be clear, That he who welddd a Deed in Pult. 4. 
another's Name, and ſeals it in his Preſence, and by his Command, is en 
noel guilty of Forgery, becauſe che Law looks on this as the other' s oWn e 619% 

Nor 8. 
82. 4. Alſo it hath been adjudged, That he ſhall not be puniſhed 
for Forgery who razeth out the word Libris, out of a Bond made to him- 
ſelf, and putteth in Marcis, becauſe here is no appearance of a fraudulenc 0 
Deſign to cheat another, and the Alteration is pagjugicial to none but to 
him who makes ir, whoſe Security for his Mf wholly avoided b 
it; yet it is ſaid, Thaghir would be Forgety, by the Circumſtances © 
of the Caſe it ſhould any Way appear to have been done with an Eye 
aining an Advantage to. the Party himſelf, or of prejudicing a third 
Rabe, Alſo it is holden, That ſuch an Alteration, even without theſe 
Circumſtances is a Miſdemeanour, tho' it be no Forgery. 

Sect. 5. It hath been reſolved, That a Man ſhall not be adj hudged 
guilty: of Forgery for. writing a Will for another without any Directions 
from him, who H mes Non Compes before it is brought to him; fbr it is Moore j60 
not the bare writ an Inſtrument in another's Name without his Pri- 

vity, but the giving it a falſe Appearance of having been executed by 
him, which makes a Man guilty of Forger yr. 

Seck. 6. It is ſaid, That regularly a Man cannot commit, an Act of 
Forgery by a bare Nonfeaſance, as by omitting a Legacy out of a Will, oak 260: 
Which he is directed to draw for another; yet ir hath been holden) by 0 0 
ſome, even in this very Caſe, That if the Omiſſion of a Bequeſt to one 
cauſe a material Alceration in the Limitation of a Bequeſt to anorhet; as 
where che Omiſſion ot a Deviſe of an Eſtate ſo Life co one Mari cauſerh 
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1 Yelv. 146. 


tit ſelf criminal, whether any third Perſon be actually injured thereby, or 


Qu is guilty e 4 EM 8 


cou mate e N 


le, to the Publick, to have them either forged or falſifled. 


rity, That ſuch baſe. Crimes 205 e wWholly diſregarded by the Common 
Books above cited, *Ih 


0% lagen. 1 Bock I. a 


Deviſe af che lame Lands to, aagchet 16 pals a preſent Ede, which 
a would have paſſed a Reminder rd be be who TO fuch an 


eth to be no; Way: material, 3 a ſorg . Faru. 
a lach a Manner, Ebat if it werte in Tr Y bſuch as it is 

it would be f Validity, or not; ind upon this 
Ground it hach . ed, That the Forgery of Protection in the 
Name of A. B. as being 8 Member gf Parliament, who in Truth at the 
Time was not a Member, is as much a Crime as if he were. 

And now 1 am to ſi in the ſecond: Place, That Man may be guilty 
1 Forgery, at Comme Law, in Reſpect of any of the aboye mentioned 
Wriring nd of no her. 

Sed. 8. And fialf lt is clear, de be 15 ity thereof by the 
Common Law, by counterfeitin a Matter of Record; for, ſince het Law 
gives the hig heſt Credit to all Recoxds, it cannot bur be of the utmoſt ill 


9 wh 


1 ſe 9. Secondly,” Alſo there ſcemeth to be no doubt, but that one 
be guilty. of this Crime by the Common Law, by forging any other 
By 55 Matter of à publick Nature, as a 4 Privy Seal, or a b Li- 
BE from the Barons of the Ex Enghoque: ro compound a Debt, or a © 
Certificate of Holy Orders, or a d Protection Wan a Parliament Man. 
Seck. 10. Thirdly, It is alſo unqueſtionable, That a Me- may be in 
Manner guilty, of Forgery at Common Law, by forging a ? Deed, 
and ſurely; there cannqt be any Reaſon ro doubt, but that one may be 
tally guilty by forging a f Will, which cannot be thought to be of 
= ence than a Deed, but do not find this Point any where _ 
reetly holden. 
Sect. 11. As to other Writings af an F inferdcile' "ne igſeems to 
hays, been generally laid down 25 2.8 Rule, Thar the Countetfeiting of 
10255 not properly Fergery; h and ſome have gone ſo far as to hold, 
That - che forging another's Hand, and thereby receiving Rene due to 
him from his Tenants, is not puniſhable at all; and therefore it cannot 
but be more ſafe to proceed againſt Offences of ihis Nature, as Cheats 
than as Forgeries; 3 but ſurely jr, cannot be proved by any good Autho- 


1 


Law, as not deſervingia, publick Proſecution; for the Opinion in the 

chey are puniſhable a no. Law, ſeems by no 
ain 0 ſince mat y of the moſt certainly puniſn- 
able by Force of 33 H. 8. 1. which is ſet forth at large in the following 
Chapter; neither can it be a convincing Argument, That they ate not 

punithable at Common Law, i becauſe they are of a private Nature; ſince 
B concerning private Matters ate alſo of a private Nature, as much 


as other Writings concerning ſuch Matters; yet no one will ſay, That 


tlie making a falſe Dged concerning a private Matter is not punithable ac 


Common, Law; but perhaps it may be reaſonable to Me this Diſtinction 
between. the counterfeiting of ſuch Writings, the Merry whercef hath 
been already ſhewn to be properly puniſhable as Forgery, and the coun- 
terſeiting of other Writings of an inferiour Nature, chat the former is in 


2 but that the latter is no Crime, unleſs ſome one receive a Prejudice 

om ia. | 

Seck. 12. Thus far of Forgery by the Cutan Law, ak now I am | 

to conſider Forgery by the Statute, which depends upon 5 El. 14. by 

which it is enacted, 7. half any Perſon or Perſons upon his or their omn Head 
I | and 

— 


Chap. 70. * Of Forgery. 
aud 8 or” by falſe Conſpiracy and Frand with others, ſhall wittinghy, 
np” In, and" ſalſh forge or make, or fabtilly cauſe, ar wittingly aſſent fo be #1 ed 
any falſe Deed, Charter, or Writing ſealed, Court Roll, 0 Lf 
n en Wor Perſons in Writing, ta the Inieni that the State ff Freehold or . 


apy Perſon or Perſons, of, in, or | Lands, Tenements, or He- 
png 2 ar Copy He ar the Ri 75 — 5 Intreft, of ny Per- 

n or Ferſons, of, in, or to the ſame, or any of dhe, foal, or may be moleſted, 5. 
troubled, diſcated, recovercd or 45 ed; or ſhall pronounce, pub, or, ew 2 h 46. * 
in Evidence, any ſuch” f4 2 orged” Deed, Charter,” Writing, Comrt-Roll, or 
Will, as trae, knowing fat 5 * falſe and forged, as 1 1 to the 
Intemt above remembred, (exce bei an N Lawyer, or V he 
ſhall f — Client, plead, ſhew } th, or. give i Rvidence ſuch, falſe, and forged n. 

5 to the feng ing whereof he * was not Party nor Prian und ſhall be 

1 — either upon Adi ion or Adions of Forgery. of falſe, Deeds, to be 
d upon the ſaid Statute, at the Suit of the Party -grieved, or atherwiſe, ac- 
cording to the Order and due Courſe of. the Laws of 22 Realm, &c. "ſhall pay 

ant Party. grieved his double Cofts and wp. fo be found or aſſeſſed in 
that Court where ſuch Conviction Jhall be, and a 4 o ſhall be 5 on the Ffllery in 
ſamit apen Market-Town, ar other open Place, d there have Pb his Ears cit 

, ana 2 his Nu and cnt, * ſeared with a hot Tron, & c. and ſhall 

ofeir 'to the Hing the whole Iſſues « ind Profits "A bis Lands na enements, and 

ſelſer perpetual Impriſonment, n 
Seck. 13. And it is farther enacted by che faid Statute, Pt; . That 
if any"Perſon or Priſons, upon his or their own Head er Imagination, or 5 falſe 

Conſpiration or Fraud gad with any other, ſhalt wittinzh, 1. biilly, and falſly forge 
or male, or witting ly,” _—_ 5 1 0% Cauſe or 75 t tol be made and forged, 
any fat Charter, Deed or Mei io the 1ntent that any Perſon of Perſons 2 
or may have or claim any Bftate lutereſt for Term of Tears, of, in, or 10 any 
Mayors, Lands, Tenemgnts, or Hereditaments, not La Copy old, or any An- 
2 in, {e- ſimple, Fa, or for Term of Life, Lives or Tears, or ſhall as is 

forge, might, or cauſe, or aſſent to be made or forged, any Obligation, 
or Bil obligatory, any Acquittance, Releaſe, or other elne of any Debt, 

4 Aion, Suit, Demand, or other Thing perſonal; or ſhall- pronounce, 
publiſh; or give in Buidence, (except as is befare excepted,) an ſuch falſe or 
forged Charter, Deed, Writing, Obligation, Bill obligatory, Acquittance, Re- 
leaſe, or 3 as — 1 the ſame to be 7 and fea and ſpall be 


thereof convicted by of the W Means aforeſaid, he ſhall pay unto the 
Party grieved: 49 2 2 4 1 Damages, tobe found ang aſſeſſed in ſuch” Court 
where thy ſaid Convifiox ſhall be had, and ſhall be alſo ſet upon the Pillory in ſame 
open Market Town or other open Place, ani there have one of his Ears cut off, and 
alſo ſhall 4 Impriſonment fer one Tear, &e. © 
Sec. 14. And it is farther enacted by the ſaid Statute, Par. 2 & 8. That 
if any- Par on or Perſons being conviaed or condemned of any of the Offences afare- 
(aid by any the Ways or Means above limited, ſhall after any ſuch his br their Con- 
— or Condemnation, UL ſoons commit or perpetrate any of the ſaid: Offences in 
eld, that then every ſuch fecond Offence ſball-be. adjudged Felony with. 
3 of the Clergy, ſro 5 7 Perſons other than the ſaid Offenders, and 
ſuch. Claim to their ** FIG Rights, &c. which they ſhall have to any 
12 Hereditaments of of any on, ſo as 1 afareſaid convicted vr attainted, 
at. any Time before, &c. N alſo the Dover of fach Offender” 4 Wite,. and the 
Right of his Heir, 

See, 15. Arid it is farther enacted by the 2 Seatlite” Par. Ig Tha 
all Faſtites of Oyer and Terminer, and Tuſpices of 45 ce, Jhall have” over to 
inquire of, hear and determine the Ls afo 170 5 jon 

B ed. 


Seck. 16. But it is provided, Pax. 9, 12 16. That this Af 


for Petting their Send { 
ing the ſame to he falſe, or forge Writing of th : 


Repo. 


4% 


Thing. therein, contained, Jhall, not extend io am Ordinary, or his Commiſſgg,. 
their Seal of Office 10 any Will to be exhibued unte them, o, 
4, or for writing of the ſtud Will, , b 


26. 
3 Leon. 108. 


Dy. 302. Pl. 
45. 


3 Leon. 1 70, 


3 Leon. 170. 


See Ch. 42, 
& 62. 


15 H. 7. 15.3. 


PL 3; 3, 4.5. 
Con. 3 laſt, 


171. 


nor to am Archdeacon, or Official, for putting their anthentick Seal to the ſaid 


* 


Proxy er Proxies, nor tb any Ecclefraſtical Judge for admiltingthe ſame; nor 10 


'w forth an Dee or Writing" exemplified under = 


any Ferſan who ſhall plead or | Y 4 os 
under ih Senf any other authentiet Court of 


the great Seal of England, Et | OD. 
any ſuch, Dd, Charter, "er Writing enrolled, not knbwing the ſame to biifalfe 


* * * 4 


or or ged. e . op FR Lb OS 

ln che Conſtruction of this Statute, the following Points have been 
| 25 «OS. * $ M Ws 24 4.06, | A 15 N "4 Fer ; M SE Toes.” APA "7 

K J % » 4, hs — 7 


holden, ; F A . e 2 "a I pants " *n * n 8 * | 1 n n ” 2 + | . 
Seck. 1 2 I. That a falſe Cuſtomary df a Copytliold-Manor,” made in 


| Kt under che Seals of ſevetal Tenahts of the Manor, and con- 
Dy. 322. Pl. 


aining in it diyets falſe Cuſtoms, apparently ten ing to the Diſheriſon of 
the Lord, and falſly prerending by its Title to bEler forth by the Con- 
ſent of all the Tenants, and Allowance” of the Lord, is within the firſt 
Branch onen mentioned in the Statute, as being a ſealed Writing 
made to the Intent to moleſt the Inheritance of the Lor. 


4 * J 4 * ) — 


Setz 18. II. That the Forgery of a Leaſe for Years, or of aGrant 


of a Rent-Chatge for Years, in the Name of one who is ſeized of a Free- 


hold or Inheritance is alſo. within the ſaig firſt Branch of the Statute, be- 


cauſe the ſaid Branch is penned in gene Vords extending to any Mo- 


leſtation whatſoe ver of ſuch Eſtate, withovt mentioning any Eſtate or In- 


+d 


__ LE I £1 


tereſt in the Claim whereof ſuch. moleſtation ſhall conſiſt; and from this 
Ground it follows, That thoſe Words in the ſech 


F * 


ind rds in the ſccalnd Branch of Forgery 
mentioned in the Statute, to the Intent that any Perſon fill claim any E[taze 
or Intereſt for Term of Tears, &c. ate meant only of {th Forgeries which 
relate to ſuch an Eſtate or Intereſt 7» eſſe. before. © 
Sect. 19. III. That the Forgery of a Will in Writing of one poſſeſſed 
of ſuch an Eſtare, mentioning a Bequeſt thereof, is within the ſaid ſecond 
Branch of rhe Statute, as being a falle Writing, made to the Intent that 


ſome Perſon may Claim an Eſtate ſ Mears; notwithſtanding the ſaid 


Branch make no expreſs mention of à Will, as the firſt doth- 
Seck. 20. IV. That the Forgery of a Leaſe of Lands in ela 
within either of the Branches of the Statute. e 
Sec. 21. V. That the Forgery of a Deed containing a Gift of mere 


perſonal Chattels, is alſo no Way within the Statute, the Words whereof 


, 15 not 


to this Purpoſe are, 1f 4% Perſe ſhall forge am Obligation or Bill Obliga- 


tory, or any Acquittance, R eleaſe, or other Diſcharge of am Debt, Account; AG; on, 
Suit, Demand, or other I hing per ona. 


- 


Set 22. VI. That the For gecry of a Statute-Merchant, or of a Recog- 


nizance in the Nature of a Statute - Staple, by acknowledging them in the 


Name of another are within the Starure, as being Obligations, becauſe 
they muſt have the Seal of the Party, by the expreſs Words of the Sta- 
tutes, which appoint in what Manner ſuch Statute or Recognizance ſhall 
be taken: But that the Forgery of the Statute · Staple is no Way within the 
Statute, becauſe it needeth not the Seal of the Party, but only the Seal 
n a „ : 5 i * 48} 7 


of che Staple provided for it. * 
* . 


7 


We That he who is truly informed by another, that = 
| Dee 18 in danget of the Starure if he alterwards publiſh the 3 laſt. 277. 


Pena ty 


* 


367. 
3 Inſt. 169. 
See 1Keb 849. 
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Perſon to execute a Decd to his Prejudice, by reading it over to him in H. 1,2, 
| | * Hl "= Words b x Sid. 312. 
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2 1 Sid. 431. 
oy 103. 
oy 99. 
App, 630. 
El. 531. 
od. 46. 
+ Jon 64. 
99. 
e Ba 
Books above 
cited. but 


2 Rol. A. 8963. 
C. & 12 Co. 


123. are con- 


erary 


Yee the Au- 


thorities ci- 


red in Sett. 1. 


+ 


». Means of” any. privy falſe Token, or counterfeit Leiter made in 


3 Inſt. 123. 


Cro. Ca, 564. pears, That one convicted on ſuch a Proſecution hath. B 


f 6 Mod. ot 


Wards diffecens from. thoſe in which. ir was wriceen; Sr by. * perfigading 
„ to another, eee aun intend- 
ed Marriage, which in Tr contig. no ſuch PF po en a War- 

an ee . or 1 preſſing a Will, 


or by © levying..a Fine in another's Nice, or Bip _ an 
upon a Judgment fa hin, ot acknowledging an ion in d 
be his Privicy, And a gainſt Hi a 15 in which! Mu | th | 


Exccution 


lion, 0 | 
— ut halt [ Bands g on 4 bare * Lie; and it is ſaid to 
be needleſs to provide ſevere . ſuch Miſchicfs, againſt which 
common 1598575 and Caution . may 1 5 Sgcurit 7). 
Seck. 3. Some of che aboye mentio BIR fences ate puniſhable... not 
only Sith Fine and Imp riſonment, bit alſo. with farth c infamous. Puniſh- 
ment, (as cheating with falſe Dice, © ſpecially. if the, Offender be a com- 
mon "Gamelter;)' others are puniſhable with Fine, and Imptiſonment only. 


by che Diſcretion of the Judges,” which is regulated by de 


ſtances bf each particular Caſe; and ſome of them are mad any "of y 
121 85 1. 26. 28 appeareth from Chapter 33. 
Offences of chi Kind by. Scarure | upon 3 33 4¹ 8. 4 


5 yah iris enatted, 7. ba F any Perſon or 4 ſhall. falſiy and deceit- 


2 obi or "vet into . or "their Hands or Poſſeſ on, any Money, Goode, Chat- 


tels, Jewels, or other Things of any. other ' Perſon or Perſons, by by Ounleur and 


r * 
Name, to 4 ſpecial Friend or Acquaintance, for the obtaining Soon 
from ſuch Perſon, and ſpal be thereof convicted, by Witnc(s 198 before 1 
9 'or before the Juſtices of Aﬀﬀze, or before the. uſtices of Peace of 

County. City,” "Borough, Town, or Franchi t in their general Seffrons, or 
Ae any of i King's Courts of Record, every 2 ch Offender..ſhall ſuf 
frk Puniſhment, by Impriſonment, ſetting » 45 the Pillery, or otherwiſe by any 
corporal Pain, except Pains of Death, as ſhM be appointed by thoſe before whom 
he [hall be ſo convite. 

Seck. 5. And i is farther enacted by the ſaid Statute, That as nell the 
Jaſtices of Aſiæe far" che eig. as alſo two 7 205 Peace in the ſame 
County, "whereof the ave % the Quorum, 4g call and convene. by Proceſs, 
or otherwiſe, to the ſaid A, or general Seſſions, anſ'Perſon being ſuſpetted of 

any of the Offences aforeſaid, and fo commit or bail lim till the next Aſſizes or 
N Seſſions, &cc. 

Sect. 6. Sir Edward Coke is of gn That the Offender cannot be 
fined in a Proſecution upon this Statute, becauſe it is expreſly ordained, 
That ſome corporal Puniſhment ſhall be inflicted; and no zothet is men- 
tioned; however, there is a Precedent in Crobe's Reports which it ap- 
adjudged not 
only to ſtand on the Pillory, but alſo to pay a Fine of five. hygdeed 


9 
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F the better Underſtanding of the Nature of Conſpiracy, I mall 
conſider the following particular: b Fre 


8 


- . "YC 
r. Who may be ſaid to be guilty of K. 0 1 
2. In what Manner ſuch Offenders are to be puniſhed. 


Se. 1. As to the firſt Point, there can be no better Rule than the 
Statute of 33, or rather 21 Ed. 1. the Intent whereof was to make a fi- 
nal Definition of Conſpirators, to which purpoſe it declareth, 7hat Con- 
ſpirators be they that do confeder or bind themſeives by Oath, Covenant, or other 
Alliance, that every of them ſhall aid and bear the other falſly and milicionſly to 
indi, or canſe to indi@, or falſly to move and maintain Pleas, and alſo ſuch as 


cauſe Children within Age to appeal Men of Felony, whereby they are impriſonta 


and ſore grieved; and ſuch as retain Men in the Country with Liveries or Fees 
for to maintain their malitious Enterprizes: And this extendeth as well to the Fu- 


kers as to the Givers. And Stewards and Bailiffs of great Lords, who by their 


Seigniory, Office, or Power, undertake to bear or maintain Quarrels, Pleas, of 
. wy that concern other Parties than ſach as touch the” Eſtate of their Lords or 
tHemſelves. * 5 We; 
Set. 2. From this Definition of Conſpirators it ſeems clearly to fok 
tow, Thar not only thoſe who actually cauſe an innocent Man to be in- 
dicted, and alſo to be tried upon the Indictment, whereupon he is law - 
fully acquitted, arc properly Conſpirators, but that thoſe alſo are guilty 
of this Offence, who barely conſpire to indict a Man ny and malt- 
tiouſly, whether they do any Act in Proſecution of ſuch Conſpiracy or 
nor; for the Words of the Statute ſeem expreſly to include all ſuch Con- 
federacies under the Notion of Conſpiracy, whether there be any Proſecu- 
tion thereof or not; and if ſuch a Confederacy be within the Letter of the 
Stature, there ſeems to be no manner of Reaſon to fay, That rhey are not 
alſo within tke Meaning of it, fince it is a high Contempt of the Law, 
barely to engage in ſuch an Aſſociation to abuſe it, to ſerve the purpoſes 
of Oppreſſion and Injuſtice; neither can ir be a ſevere Conſtruction which 
will bring a Crime ſo evidently contrary to the firſt Principles of common 
Honeſty, within the Meaning of a Law, the Words whereof do plainly 
ſeem to extend to it. And therefore I cannot but queſtion the Accuracy 
of that Deſcription of Conſpiracy which is given in the third /nſtitzre, 
whereby the lawtul Acquittal of the Party grieved is required to make 
the Offenders guilty of this Crime. It is true indeed, That a bare Con- 
ſpitacy to inaict a Man will not maintain a Writ of Conſpiracy at the 
Suit of the Party grieved, becauſe it doth not do him any actual Da- 
mage; alſo it muſt be confeſſed, That it is often laid down as a general 
Rule, and taken for granted, J hat no ſuch Conſpiracy is a good Foun- 
dation for ſuch a Writ, unleſs the Plaintiff be law fully acquitted - and it 
is certain, That there is no formed Writ of Conſpiracy in the Regiſter for 
a malicious Indictment or Appeal; but what ſuppoſes ſuch Indictment or 
| | *Y Ap- 


2 Inſt. 582. 


3 Inſt. 143 


F. NB. 114 d. 
1 Rol. Ab. 
$19. FL. 
111 FL 's, 
„. 

9 Co. 56, 57. 
Regiſt. 114. 
1 Jon. 93, 94 
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Appeal to have been aQually brought, and the Party to have been legally 


diſcharged ; from whienee ir follows, That 2 one can Mare che Benehc 
of any ſuch Writ in the Regiſter, who upen 4 falſe Acculation, is puf to 


wrehended, examined, org 


gajaſt him, his Writ was abated, becauſe ſuch: 


2 Nonſuit would not make good the Watds quou/que Wguirrares. fuiſſet, and 


Regiſt.134.b. 


See S. P. C. | 


174. D. 


Vide 2 Inft. 
40%, 562. 


a pew Wrir, Whergin he uſed the Words guie- 


«Regiſt. 134. Spiritual Court, for which it appears by the * Regilter,\ That a Wrir of 


F.N.B.116.B. 
Finch 306. 
2 Inft. 562. 
r Keb. 254. 


Cro. EI. 70, 
134. 

Palm. 315. 
Cro. Ja. 130, 


236, 237. 
2 Bulſ. 270, 


1 Re. 109. 


1 Rol. A 112. Statute. Alſo it ſeems certain, That a Man may not only be condemned 


C1. ts, 19, 
113 Pl. 14. 
213 Pl. 3. 
Ray 135, 180. 
Con. 1 Bull. 
185. 

Yelv. 116. 
Hutt. 49. 
Cro. El. 563 


5 Co. 57.2, minal at G6mmon Law, as where divers Perſons confederate d together 


4 x Levin.62, 
126. | 

1 Sid. 174. 

1 Keb. 350. 
© x Levin. 62. 


1 Mod. 185, 186. 


Moore 788. 
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Pl * 


it, was ; Inſufficient; ior: that the Cours wherein the Nroſecution was car - * Yelv. 46. 

ried on, or defigned:to- he carried on had nd Juriſdiction of the Cauſe, = | 

ſo that the Party grieved was. in Truth in no Danger of loſing either his mol 43 | 

Life, Liberty, or Reputation; for notwithſtanding the Injury intended to 1 Rol. Ab. ® 
che Party againſt whom ſuch a Confederacy: is ſchmed, may perhaps be 171. Pl. 7. 

 inconſiderliſle 3: yer the Aſſociation, co pervert the Lawn ordes co procure C. ff v8 
it, ſeems to be a, Ci of a very high Nature, and juitly to deſer de the 2 Bulſt. 250, 
Reſentment of the LAW... 4 N TED! 15 Har, n 5881183 At 25 1 

1 Rol. Rep eg. b Regiſt 234 F. N. B. 1 76% f ; Aff Pl 13, 1% 25: b. 26 21 Rol. Ab. 112. Pl. 10. 

2 Mod. 52, 306. Con 2 Keb. 88 1. » 1 55 _ 835 2 5 1 1 EE ATE 57 3. re 408 


7 xl LURE: CET WIC RS. 2077 „ s- CUTE hs [ A vo ty W 4 . | 
Sec. 4. Neither <jis it any Plea for one Who is proſecited. for ſuch . 9 8 55. b. 
an unlawful-Confederacy, That nothing more was intended by him, but 12 Co. 23,90. 


only to give his Veſtimohy in a legal Courle of / Juſtice againſt; the Party 9:, 92. , 


to whoſe Prejudice ſuch. Confederacy is; ſuppoſed to have been formed; -'* 
for notwithſtanding it may be faid, That it would. be a great Diſcourage- Lon 167, 
ment to legal Proceedings to make Perſons liable a criminal Proſecu- I 17 Ab. 
tion, for bately intending to give their Evidence, aud it would be a pre- pl , 5 %, 
judging of a Cauſe to try the Truth of che Teſtimony. intended to be Pl 7. 
given in it before the Cauſe it ſelf is detetmined; ver che Law will rather ach. 28, 
venture; this Miſchief, than ſuffer ſo flagrant a Villany to go unpuniſhed. Liccb. 79,80. 
However if thete be any Probability, That the principal Cauſe will ever * 1 Rol. Ip 
be tried, it ſeems proper to apply to the Court to ſtay the Trial of the FN. B. f 10 
Confederacy till the Merits of the principal Caule.be: determined. 27 H8.24b. 
Seck. 5. Vet it 4 ſeems; to be certain, That np one is liable g any « 2. Ahh. 
Proſecution whatſoever, in Reſpect of any Verdict given by him in a 27 Aff 12. 
criminal Matter, either upon a Grand or Petit Juty ; for ſince the Safety 46 1 . 
of the - Innocent, and Puniſhment of the Guilty, doch ſo much depend 1 * 
upon the fair and upright Proceeding of Jurors, it is of the utmoſt Cone Regil 134. 
ſequence that they ſhould. be as little as poſſible under the Influence of any = 
Paſſion whatſoever. And therefore, leſt they ſhauld be biaſſed wich the 2 H. 8. 2 
Fear of being haraſſed. by a vexatious Suit, for acting according to their 55 P. C. 172, 
Conſciences, (the Danger of which might caſily be inſinuated, Where 73. 
powerful Men are warmly engaged in a Cauſe, and throughly ptepoſleſſed . 
of the juſtice of the Side which they eſpouſe,) the Law. will not leave any 2 
Poſlibility for a Proſecution of this kind. It is ttue indeed, the Jurors 
were formerly ſometimes queſtioned in the St a= ghamber, for their Par- 12 co. 23.24. 
tiality in finding a-manifcit Offendet not gui ren always Vaugh. 135. 
thought à very great Grievance ; and ſurely as the Law is naw leerled || 
by Buſhel's Cale, chere is no kind of Proceeding againſt. Jurors in Reſpect 


s *% 


of their Verdicts in criminal Matters allowed of at this Day. As to the Big 
Objection, That an Attaint lies againſt a Jury for a falſe. Verdict in a civil F. N. B. tog, 
Cauſe, and that there is as much Reaſon to allow of it in a criminal one 3 106. . Bay 
it may be anlwered, That in an Attaint, a Man's Property only - | 
brought into Queſtion a ſecond Time, and not his Liberty or Life z and TI 

alſo it may be gellially.preſumed, That a Jury is likely to be equally in- 
fluenced with the Fear of an Attaint ſtom eicher of the contending! Pa- 
ries, whereas. if any ſuch. Examinations of their Proceedings were allow- 5 
ed in criminal Cauſes, they might be often in great Danger of one Side, 

by incurring che Reſentment ot a powerful Proſecuror, and ptovoking him LE 
to call their Conduct into Queſtion, ſot theit ſuppoſed Pattiality ; but the 
could have little ro fear from an injured Criminal, who would ſeldom =. 10 
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in Circumſtances to make his Pcoſecution formidable. e. 
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12 Co. 242 \ 


See Vaughn 


138, 139. 


12 Ed. 4 18. 
21 Ed. 4.678. 
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12 Co. 24. 
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1 Rol, Ab, 
11151 6. 1a. 
PI 8: 115. 
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Bro Coro 89. 
l At 173. 
Alf. 77. 


curring any Puniſhihent;fri. Reſpect 


. the | 
maintain à Suit ean come within the L Danger of rhe Sharute; unleſs it be 


Of W 8 en 


Seth. 6. And a6 the POPs exempted Jurors from the Danger of in- 
of:rheir' Verdicts in criminal Oauſes, it 
hath alſo 2 the Judges of all Courts of Record from all Proſecutions 
where rr e een ſot any Thing done by them openly | 

in ſuch Courts as For the Authority of a; Government Camo 
be maintained, unleſs th greateſt Credit be deen to thoſe = *are ſo 
highly igcraſted wich the Adminiſtration ick Juſti ; and it 
would be impoſſibſe for them to keep up in the Pei that Veneration of 
their Perſons, and Submiſſion to their Judg ments, withour which it is 
impoſſible to ere the Laws with Vigour 8 Succeſs, if they ſhould 
be continually expoſed rogghe Proſecutions of thoſe. whoſe Partiality to 
their own, Cauſes would: induce them to think themſelves injured. . Let 


if a Judge wil fo'far forget the Dignity and Honour ok his Poſt, as to 
turn Sollicitor in a Cauſe which lie is to judge, and privarely and extra- 
judicially tamper with Witneſſes, or labour Jurors, Ne hach no Reaſon 


to complain, if he. be dealt wich according to the ſame e, ro 

which he fo baſely degrades himſelf: - -- 
Seck. 7- It appeats not only from the Words of the Stuber — alſo 
plain Resch 'of the Thing, That no Confederacy whatſoever: to 


| both falſe and malicious; for it would be a moſt. dangerous 3 
ment of all legal Proſceutions, if if thoſe who engage in them upon a pro- 
bable Ground, ſhould be in Danger of heing found guilty of ſo nel 
a Crime vpon cheir not being a le to bring their Suits to their intended 
Effet ; and from hende it Elearly follows, that if che Defendants to an 
Indichment or Appeal in Murder be hey guilty of Homicide: ſe deſen- 
dendo, ot by Milad venture, or get off by pleading the King's Pardon, 


their Proſecutors are in no Danger of wr puniſhed as Gonſpirators : 


1 Leon 107, 
£ Cro: El. 134. 


Kellw. 81. b. 
83. b. 
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20 H. 7. 11. 
Kel:w 81. b. 
Cro. El. 134. 
1 Leon 107. 


2 8 H. 4. Gb. 


28All. Pl. 12. 


Senn 


C. D. E. 174. 


A. Cro. El. 


701. 


1 Rol. A. 111. 


in 


112. Pl. * 
Cro. El. 701. 


And from the ſame Ground it 10 follows, That if the Düse in a 
Wrir of Conſpiracy can ſhew a probable Cauſe of Suſpicion, thy ſhall 
be diſcharged; as where being accuſed of a Conſpiracy for indicting a Perſon 
of Larceny, they can ſhew that a Larceny was committed at ſuch a Time 
and Place, and — 4 the Party charged by them for ſuch Larceny was found by 
them at the fame Time and Place, with ſuſpicious Cireumſtances; or where 
Perſons being charged with aConſpiracy for indicting another for feloniouſly 
carrying away a Woman, with great Violence and Numbers, are able ro prove 
that hoy ſaw the Perſons whom they ſo accuſed tiding armed in a warlike 
manner, and followinggſter thoſe who in Truth actually did the Fe lony, 
and that it was the on Report of the Country that they were all 
of the Company. But ſome have ſaid, That there is a Neceſſity to plead 
ſuch Matter ſpecially,” and that it cannot be {ma in Ea on the 
General Iſſue. 

Seck. 8. It plainly appears from the Words of the Stschte, T bar one 
perſon alone cannot be guilty of Conſpitacy within the Purport of it; 
from Whehce it follows, Fhar if all the Defendants who are proſecuted 
for ſuch a. Conſpiracy be acquitted but one, the 7 qwittal of the reſt 
is the Aequittal of that one alſo ; alſo upon che ſau Ground it hath 
been liolden, That no fuch Proſecution is maintainable againſt a ÞHusband 
and Wife only, becauſe they are eſteemed but as one Perſon in Law, and 


are preſumed to have but one Will, But it is certain, That an Action on 
2 o_ 2 "Cafe in the Nature of a Conſpiracy may be brought againſt one 
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: Sec. b 
N That stel Sandal a8 Expeſſed- in 48 8 0 
Poph. 139+, makes 8 Writing aß properly. a Lines as that / is 
dire ee pre * bk Writing, F on 
ſeveral Acts 01 pabfiek Geri -dong by. One Jays,” Tov, wil nd N 


Brown's Caſe, imitated for. his 2 E 


eee in a regular Courſe of Jultice, will n 


1% 


od from he « avs Gnas Ganad 


1 nor tit Hypocritè Abd, ſo goes, 5 a fragt Ridicule co in. 
wed = rate, tar har be dick Was «owing. 4g 575 Vain-Glory ; or where a 
Waitz ptetending ro recommend 7c Ogg che Charafters of ſevetal gt 
Naw e ee inftead'of raking Notice of what the 5 0s 
rally eſtermed famous for, pitches on pech Qu alities g which os, Ene- 
mics. charge them wir che Watt "of, 25. by propoſing ſuch a one to 4 
S 1 5 5 1 great. 8 1 9 
another itatec for, arning, who is Khon 
| grear General, "be rnitin Ws e. which Land of With is 1 
as — 77 Ao 9 ws N with the n 
_ ities, as if it id e rpreih done f. 
Seck. from re (fame. 1 it hath. allo been rel 
Li a ig exprefling/ only one or two Letters of a N 
in Ruch a Manner, CAE what goes "before and follows after, it 
needs be underſtood to ſignify ſuch a particular Perlen, in the 15 b. 
vious, and natural Conſttuction of the whole, and would be perfect Non- 


Hurt's Caſe 
Trin. ” ſence if ſtrained to any other A is as properly a Libel, as if it 


Anne. had expreſi®the whole Name at large; for it brings the utmoſt Con 
rempt upon the Law, toTuffer its ice to be cluded by ſuch” trifling 
Evaſions: And it is a ridiculous Abſurdity to ſay, That a Writing whic 
- © is underſtood by every the meaneſt Capacity, cannot pollibly be under- 
ſtood by a Judge and Jury. 
5 Co. 125. b. Se. 6. And from the fame Ground it farther doth appear, That it is 
— 253. far from being a Juſtification of a Libe], that the Contents thereof 
90re 627- true, or that the Perſon upon whom it is made, has a bad Repurari 
ſince the greater Appearance there is of T furh in wy malicious | ware 
ſo much the more — „ Sw 
Seck. 7. Nor can there be any Doubt, but that [4 Weiring i de- 
fames private Perſons only, is as much a Libel as that which defames 
- Perſons intruſted wich a Püblick Capacity, inaſmuch as it manifeſtly - 
tends to create ill Blood, and to cauſe à Diſturbance of the Publick P. 
+ Rol. ke. 86. However it is certain, That it is a very high Aggravation of a Libel: dei 
tends to ſcandalize the Government, by x reflecting on thoſe who are in 
truſted with the · Adminiſtration of publick Affairs, which doth not 
endanger the Publick Pente, as all other Libels do, by ſtirring up 
Parties immediately concerned in it to Ads of Revenge, but alſo has a 1. 
rect 1 to breed in the People a diſſike of. there Governors; ad i in- 
cline them to oo aud Sedition. 
See. 8. ach been reſolved, Thar no dan or ele ent 
* 1 Levinz ter ene ook 2 Perition to a Committee of Parliament, or in b Articles 
2 of the Peace exhibited to ſuſtices of Ne, or in any other e Proceeding 
x Seund. 131. the Complaint amount to a Li- 
2 Keb. 832: bel; for it would be a great Diſcouragment to Suitots to ſubject them to 
f 1 3, publick Proſceutions, in feſpect Gf * Applications to a Oburt of Juſtice. 
er 288. . 
Pl. 37. And the chief Intention f the Law in Siohibiting Peiſons +£0- revenge 
chemſelyes by: Tibels, or any other private Manner, is to reſtrain chem 
om 0 tor nlelves "their" own. dges; and —— 
N. es WA the ih hes 
2 to rave been holden by 
ſome, 


5 Co, 125. 


42 Keb. $32. ; 
Pap appointed to decemin th the 


14. b. 


2. Ale 
vs 1 L 


hap. 73. 75 q * 30 NI 1 | rg5 6 
ſome, That * of Ii cn in. 15 "YO to hich ſuch a'Com- | Ws my 
plaint ſhall be-exbibjred, will make ita Libel, .becauſe.che;Miſtakeofithe | 

proper Corr is not impurable co the Party, but.to bis Counſel Per if 
it ſhall manifeſtly appear from the whole Sen es of the ie That 
a Proſecution is entirely falſe, malicious, and groundleſs,”andicommenceq, 
not with à Deſign dug through wien it, bur.only:to expolc-rhe Deſen- 
dant's Character un une the ſhew of a legal Proceeding; I cannot ſee any 
Reaſon why ſuch a Mockery of Pu Pu lick Juſtice ſhould not rather aggravate 
the Offence, than make jt ceaſe th be one, and makeſuck Seandala good 5 
Ground of an Indictment at the Suit of the King, as it makes We Malice $et 1 Danv. 

of their Proceeding à good Foundation: of an AQioh. on the Caſe at the Ab. 208,209, 
Suit of the Party, whether the Court had a JariſdiGioniotf dhe Cauſe or e wt 
not. But it is ſaig, That no Preſentment of a Mand Jury can bg a Li 
not only becauſe Perſons who are ſuſß operas awithout'their i 


poſed t 
own ſeeking, and ate [worn to act i imparti wh Il be preſumed: ro Rave 


72 


proper Evidence ſot what they do, hüt alſo becauſe. ir "wants be ofthe _ 
utmoſt ill Conſequence any War to diſcourage them from: their Moore 627, 
Inquiries wich that 75 2 and Readineſs which: che Publick Good re- 
quires. For which Conſiderations, it ſeems teaſonable to exempt them bete 


from the Fear of 'any Kind o Proſecution. in reſpect of their 3 n 

as hath been ſhewn more at latze in the Chapter of Conſpiracy,” Be. 
' Se. 9. However it ſeems clear, That no Writing whatſoever/is to be 

eſteemed a Label, 'unlels it reflect upon ſome particular eie and je 

ſeems, That a Writing full of obſcene Ribaldry, without any kind of Refle- » 

Qion' upon any one, is not puniſhable at all by any Proſecution at Common , , 

Law, as I haye heard it agreed in the Court o. King's Bench; yet it 2. . 

ſeems, That the Author may be dad hi ee eee as à ſcan- prep for the 

dalous Perſon of Evil Fame. Wanne N —Ä—— 
Sec. *. As to the ſecond point, v vis, „Who ate liable to be puniſhed'for 2 

Libel; it is certain that not only he who compoſes, or procutes another to 9 Co. 59 b. 

compoſe it, bur alſo that he who publiſhes, or procures another to * * 

publiſh ir, are in Danger of being puniſhed for it; and it is ſaid, not to 

be material whether he who diſperſes a Libel knew any Thing of the Con- 

rents or Effect of it or not; for nothing could be more eaſy than to pub- Moore 627. 

liſh the moſt virulent Papers with the greateſt Security, if the concealing Con: 5 Co. 

the Purport of them from an illiterate Publiſher wou i make him ſafe in 5: b. 

diſperſing them. Alſo it hath been ſaid, That if ho hath either tead a 

Libel himſelf, or hath heard it read by another, doafterwards maliciouſly Moore 627, 

read or repeat any Part of it, in the Preſence of others; or lend or ſhew 313. 

it to another, he is guilty of an unlayful Publication of it. Alſo it hath”? 1 

been holden, That che copying of a Libel ſhall he, a concluſtve Bwidele „ Co . b. 

of the Publication of it, unleſs the Party can prove chat be delivered it 10 8 Moore 813. 

a Magiſtrate to examine it; in which Caſe. the Act ſubſequent is fd to 

explain the Intention precedent. But jt ſeems to be the 3 5 Mod. EF 

That he who firſt writes a Libel dictated by another, is thereby g 

making it, and con equently puniſha 1 for the bare Writings 105 is 2 x Keb. 931. 

no Libel till it was ts nced to Writing. r Ol RE; 4 1 $19 wad . 
Sac. 1 t. Allo it bach been reſolved,” * Thar the ſending derbe ener . 

full of provoking Language to 1 e e Ray. 201. 

puniſhable ; and if the bare making of a Libel be an One 6- barry 37h 

it be publiſlied or nor, as it ſeemeth to be holden, in-fome->Books; * 

the ſending of it to the Party reflected upon, 

ens, inaſmuch as it ſo manifeſtly tends to a Dituebanc E the 4 
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Sell. 144 Alfbrit tidy been Holds, >Thiat he. Ak tas" part 2 
ibel in — . — withdut Malice an@ with no purppſe of De amation, 
no way#puniſhable;z bur it ſeemerſg Thar the Revſonableneſs of this Opi- 
nion may juſtly” be qiieſtione#;" for” Jeſts of tis Kiad ate not to be en- 
dured, and 4 agu te che Reputation of the Parry 2 is na way 
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the Party © inged dl if it wet made for any oftier Putpoſe, as 
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Sec. 16. As to the third Point; viz. In er mender Offenders of 
has = $a het there ſcemeth to be nd Heubt but that they 


, 


— + may be condemned to pay 1 Fine, and alſo to fluffer ſuch. corporal Pu- 
niſnment, as to the Court in Diſcrerion ſhall ſeem proper, according to 
che — of 9 r r 8 fol 


che Offcader. 
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Sach. vip As to "_ an W it t (ems, That a Common · Nulance may 5 
be defined to be an Offence againſt che Publick, either by doing a Thing . Rel. ab 23. 
N the Angeyance of all the King's Subjects, or by * ect 

to do a Thing which the common Good requites, ; 


As. ” * 
Seck. 1. But Annoyances | to che Inteteſts of particular. Perſbiis' a1 5 
puniſhable by a 


. Proſecut ion as Common; N uſances;: buFare le 
be redreſſed by the private Actions If the Parties aggtleved b W e 13 
Set." "And: Ps. hence it clearh follows, That no indictment for a Sid . 
Nuſance can be good, which lays. it Nhe Damepe of | private Perfons only; 
as where it accuſes à Man of * furchalie ſuch a Common or of ®ineloling 

uch a Piece of Ground!* wherein! the bia o uch a Towh Have a d a7 ACTS. 
Right of Common, to! the N uſance of all the Iubabhants of fublia Town; : Kol Ab 53. 
or of diſtutbing a © Water:eourſe rintung ze the Mil of J S. al get Ban- Fl 12. . 


num J. S Tenenijum ſuor um,  withour faying omni W Domini © Rl. Ab. 
Sit; ot-of doing a Nolan 


e to Thing - no way ppearing e be of a 83. PI. ro. 
Publiek Nature, ad grave 4 Damnum, ot *.Deth, — 4 or © comune No- © 2 Bel. Ab. 
© 1 Mad. 107. i Rol. Re. 406. 
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2 Rol. Ab83. 

Pl. I, 2, 3. 

2 Rol.Ab.84, 
P&C 


6 Mod. 17, 


- 178,213,239. 
311. 
Moore 847. 


2 Keb. 410. 


I Keb. 161. 


0 cror,s. 
2 Keb. 461. 
Vid. 2 Rol. 
Ab.83.PI. 11. 


1 Mod. 76. 
2 Kcb. $46. 
3 Keb. 464. 
5 Mod. 142. 
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2 Leon 13, cumentum imnium Ligeoruls Domini Regis prope Inhabitantium ; yet it hath 
. beengeſolyed, That an Inditment for not repairing a Bridge, by. Reaſon 
whereof it was ruinous, . 54 uod Ligei Domina Reginæ per eam tran} 


fo”: 


a f 
EW 77 


1 poſſant, and concluding, ad Nocumentum eorundem, is good without ing 
| the Words 4d Nocumentum omnium Ligeorum, Os. E the King's liege 

People ſhall be ygderſtood, all his liege Peoplfe 

it is ſaid; That the Law hath fo tender a Regard for 


Sec, 4. 


the Intereſts of the King and of Religion, That an Indictment for doing 
a Thing which plainly. appears immediately hs, the Prejudice * 
either of them, is good, though it do not expreſſy We 


25 Aſſ. Pl. common Grievance ; and. u 
F an Indictment for converting the King's Money to one's own Uſe is good, 


1 


mplain of it as 
this Ground it hath been reſolved, That 


without mote. And upon the ihme Foundation alſo, it hath been 


holden, That an Indictment for breaking and digging up the Wall of the 


Ch oh of ſuch a Town, ad Nocumentum Burgi Ligeorum Domini Regis, is 
OO,. TWIST IN RL 0 © WC „ he JOSE: 5 
887% 5. Alſo it hath been ſaid, That an Indictment of a common 
Scold, by the Words communis Rixatrix, which ſeem to be preciſely ne- 
ceſſary in every Indictment of this kind, is good, thobgh it conclude 
ad commune Nocumentum di verſorum inſtead of omnium, &c. perhaps for 
this Reaſon, becauſe a common Scold cannot but be a common Nuſance. 
And upon che like Ground it ſeems that it may probably beargued, That 
an Inditment for laying Logs in the Stream of a navigable publick Ri- 
ver, ad Nocumentum F, S. may be maintained, becauſe it cannot but be 
a common Nuſance. And if the Law be ſo in this Caſe, why ſhould nor 
alſo an Inditmenrt ſetting forth a Nuſance to a Way, and expteſly and 
unexceptionably ſhewing ir to be a Highway; be good, -notwithſtand- 
ing it conclude in Nocumentum diverſerum Ligtorum,” &c. without ſaying 
omnium; for why ſhould ſuch a Concluſion be more neceſſary in an In- 
dictment for one kind of Nyſance than for any other? And perhaps the 
Authorities which ſcam to contradict this Opinion, might go upon this 
| Reaſon, That in the Body of the Indictment, it did not appear yith ſuf- 
ficient Certainty, whether the Way, wherein the Nuſance was alledged, 
were a Highway, or only a private Way; and therefore that it ſhall 
be intended from the Concluſion of the Indictment, That it was a private 
Way. N | DRE. e . * 
9.2 6. There is no doubt but that common Bawdy-Houſes are in- 
dictable as common Nuſances, as hath been more fully ſnewn in the for- 
going Chapter; alſo it hath been ſaid, Thar all common Stages ſot Rope- 
Dancers, and alſo all common Gaming Houſes, are Nuſances in the Eye 
of the Law, not only becauſe they are great Temptations to Idleneſs, but 
alſo, becayſe they are 15 to draw together great Numbers of diſorderly 
Perſons, Which cannot but be very igconvenient to the Neighbourhbod. 
Set, 7. Alſo it hath been holden, That a common Play-houſe may 


1 Rol. Re. 109. dec. J. 10 K 419 on | 
S R be à Nulance, if it draw together fych Numbers of Coaches or People, 
worth's Koll. &. 2s; prove generally inconvenid to the Places adjacent; and it feems 


. to be à proper Diſtinction between Play-houſes and the Nuſances men- 


fol +29, 247- rioned in the foregoing Section, That Play-houſes having been originally 


inſtituted with a laudable Deſign of recommmending Vittue to the Imita- 
Os = 1 "IC | p ; : . ; - 

tion of the People, and expoſing Vice and Folly, are not Nuſances in 
their own, Nature, but may only become ſuch by Accident, whereas the 


F 


* 


others cannot but be Nuſances. 


4 ; : Set 


a common Nuſance; yet it ſeems'clear, That in either Caſe no one can 


terials. 


> As to be b demandable in a Pracipe Before any Land 


Whatſdever which is not built upon, ad that the Owner may juſtify the * 


taking another's e Hawk which he ſhall find at his Doye-houſe, flying at Popbam 143 


oh. 5 Co. 


his Pigeons; and from hence it ſeems clearly to follow, That tho a Te- „ b. 

nant, who builds a Dove-houſe without the Licence of the Lord of the » FN. B. 2.c: 

Manor, may perhaps be liable to an Ad ion on the Caſe at the Suit of 8E. 4. 7. b. 

ſuch Lord, whoſe Prerogative is ſaid to be incroached upon by the = 

ing ſuch a Houſe without his Licence, yet he cannot be puniſhed for 

by a publick Proſecution. \s 22% Ayr | 
SeF. 9. Bur perhaps it may be argued, That if this Reaſoning be Jones 21. 

good, it will follow from the ſame Ground, That a Gate erected in a Cg“ 

Highway will be alſo no Nuſance ; becauſe, if it were, it could not be ; Rol. Ab. 

juſtified by any Preſcription, as it is agreed that it may be; but to this it 137. C. 

may be anſwered, That the erecting of ſuch a Gate is therefore a Nu- 

ſance, becauſe ir interrupts the People in that free and open Paſſage which 


*% 


they before enjoyed, > 8 were lawfully intituled” to; but where ſuch a 


Gate has continued Time out of Mind, it ſhall be intended, That it was 
ſer up at firſt hy Conſent, on a Compoſition with the Owner of the Land 
on the laying out the Road, in which Caſe. the People had never any 


Right to a freer Paſſage than what they ſtill enjoy. 

Sec. 1d It hath been holden, That it js no common Nuſance to = Ro). Ab. 
make Candles in a Town, becauſe the Needfulneſs of them ſhall diſpenſe 139. P! 2. 
with the Noiſomneſs of the Smell; but the" reaſonableneſs of this Opi- 


nion ſeems: juſtly to be queſtionable, becauſe. whatever Neceſſity there 


may be that Candles be made, it cannot be pretended to be neceſſary to 
make them in a Town; and ſurely che Trade of a Brewer is as neceſſary 
as that of a Chandler; and yet it ſeems to be agreed, That a Brew- 


£ ** 


houſe, erected in ſuch an inconvenient Place, wherein the Buſineſs cannot : Keb. g 


be carried on without greatly incommoding the Neighbourhood, may be Vide : Dan. 

ind dsa , d.. . ooo ooo A. 173. 174. 
Sect. 11. It ſeemeth certain, That it is a common Nuſance to divert Noy 103. 

Part of a publick navigable River, whereby the Current of it is weaken- 

ed, and made unable to carry Veſlels. of the fame Burthen, as it could 

before. Alſo it hath been holden to be a common Nuſance to divide a 

Houſe in a Town fot poor People to inhabit in, by reaſon whereof it will ; mou Oh. 

be more dangerous in he Time or Infection of the Plague. 39. Pl. 3. 
Sect. 12. As to.the ſetond Point, vis. How a Nuſange may be re- : Rol. Ab. 


moved; it ſeemethto be certain, That any one may pull down or other- 24+ S. 
4 ado Lon Cro. Ca. 184, 


wife deſtroy a common Nufance, as a new Gate, or even a new Houle ; Jon. 221. 


erected in a Highway Cc. for if ane whoſe Eſtate is, ot may be, preju- 
dicd by a private Nuſance actually erected, as a Houſe hanging over 


his Ground, G, may | juſtify the pulling down andydeſtroying ſuch a 7.” 


Nuſance, whether it were etected before or ſince he came ro the Eſtate, 
ſurely it cannot but follow, a fortiori, That any one may lawfully deſtroy 


joſtify the doing more Damage than is neceffary, or removing the Ma- 


SeF 4 


Fo 
" . 
I . 
| 199 
x 


3 Rol. Ab. | 


* 


ao "= 07 Naga * to. n 


Ses. gz. It hath bead, adiudged, That if a River be *. to 
N the Countty, and none appear bound by _—_ to 


37 Af _ 
3 Rol Ab. clear it, thoſe. who have. the Pifcary, and che neighbouring Towns, 


= 7 "who have a common Paſſage and en thereio, * be * to 


''do 1 
ect. PRE As to the third point, VIZ... In whatgſhnner common Nu- 
6 Mod. 11. _ ances may be puniſhed; it is ſaid, Thar : a com Scold is puniſhable 

. by being put into the Ducking: Gol. and there is no doubt, but that 
Whoever is convicted of another Nuſance, may be fined and im priſoned; 

2 Rol Ab. and it is aid, That one convicted of a Nuſance done to th King's 
64. Fl. 110 Highway may be commanded by the Judgment to remove the Nu- 
ſance at his on Coſts; and it ſeemeth to be reaſonable, - That | thoſe 


who are convicted of any other common Nuſance ſhould alſo haye the 
Ie Judgment. . ; 


„q — * : 
$ 7 
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ND now l am = pr to conſider ſuch Nulances as relare to 
Highways, and publick Houſes ; | | 


And firſt for the better Underſtanding of thoſe which concern n High 
ways, 1 ſhall conſider : : ; | 


% 


1. Such as relate to Highways in general. 7 
2. Such as relate to Bridges in particular. 


0 For the better Underſtanding of Nuſances relating, to Highways in ge 
neral, I ſhall examine the following Fanal 33 


1. What ſhall be (aid to be a Highway: —_ 15 
2. At whoſe Charge and by whom it ought to be ae 
3. In what Manner it is to be inlarged. 
: 4. How the Surveyors thereof ſhall be appointed. . 
5. How ſuch Surveyors ought to execute their Glee. 
6. What ſhall be ſaid to be a Nuſance to the Highway. 
How ſuch Nuſances are to be removed and Punilhed. 
In what Manner thoſe who are charged with any. Offence relating- 
to the Highway, are to be proceeded againſt. g 


9. How Perſons {o proceeded aggyeſt may defe! þchemſelves. 
point, wiz. What ſhall be ſaid to be a Hightay, it is 


id that there are three Kinds of OE. 


As to the firſt | 


* wy A Footway, which is called i in Latin, lter. r 
Co. Lit.56.a, 2. A Pack and Primeway, which is both a Horſe and Foouray, and 
3 called in Latin, Aus. | 7 
L 5 1 A 


/ 


* 


Chap. 76. Of Nuſances ering, to Highways. 201 
3. A Cartway, which contains the other two; and alſo 4 Cart way, 
and is called in Latin, Via or Aditus, and his is either common to 
all Men, and then it is called, Yia Regia, or belongs to ſome City 
or Town, or private Perſon; and then it is called (ommunis Strata. 
Seck. 1. It ſeemeth that any ane of the ſaid Ways, which is common Palm. 38g. 
to all the King's People, whether it lead directly to a Market - Town, or 


only from Town to Town, may properly be called a Highway, and that 5 Mod. 255. 


any ſuch Cartway may be called the King's Highway, and that a Nu- 
ſance in any of the hd Ways is puniſhable by Indictment in the Court- 


Leet; for Indictments for * ftopping Horſeways, and b Footways, have * Cro. EI 53. 
often been allowed, and where others have been quaſhed, no other Rea- „ Vent.208, 


* : > | | rd 2 Keb. 178. 
ſon has been given for it, but that the Way was not called a common s Mod. 255. 


Way or Highway; and in © Books of the beſt Authority, a River com- #7 Af 23. 


mon to all Men, is called a, Highway; and it is laid d down as a general 4 Co. Lit. 565. 
Rule, That Nuſances to any Way common to all Men, are inquirable in 5 Ed. + 2 b.. 


the Leet, and Horſe-Cauſeys are taken Notice of by © Parliament; 3 & , W. 
and therefore there ſeems to be no Reaſon why any Way leading from & M. 13. 

Village to Village, which does not terminate there, but is alſo a Tho- 
rough · fare to other Towns, may not properly be called a common or 
Highway, or why a Nuſance therein ſhould not be indictable, whether ic 
directly lead to a Market- Town or not; for ſince ſuch a Way lies open 
to all the King's Subjects, a Nuſance therein cannot but be a common 
Nuſance, and if it be not puniſhable by Indictment it would not be pu- 


a, 
: 2 : "$586 wx TERS Palm. 289. 
niſhable ar all, inaſmuch as it 8 ſeems to be certain, That it is not pu- rn . 


niſhable by Action, becauſe if one Man might bring his Action in Re- Moore 180. 


ſpe of the Poſſibility of the Damage which he might receive from it, Fl. 32": 


all other Men might do the like, which would introduce a Multiplicity of . 


Actions; and therefore the Diſtinction which is taken in ſome h Books Hh 8.27.4, 
concerning this Matter,  ſcems to be very reaſonable, That every Way d.. 


from Town to Town may be called a Highy, becauſe it is common to 9 
all the King's Subjects, but that a Way to a Pariſh-Church, or to the 

common Fields of a Town, or to a private Houſe, or perhaps to a Vil- 

lage, which terminates there, and is for the Benefit of the particular In- 

habitants of ſuch Pariſh, Houſe, or Village only, may be called a pri- 

vate Way, but not a Highway, becauſe it belongeth not to all the 8 

King's Subjects, but only to ſome particular Perſons, each of which, as Co. Lit. 56. 

it ſeems, may have an Action on the Caſe for a Nuſance therein. 


Seck. 2. It hath been holden, That if there be a Highway in an open Rol A 39. 


Field, and the People have uſed, Time out of Mind, when the Ways are PI. 
bad, to go by Outlets on the Land adjoining, ſuch Outlets are Parcel of 
the Way, for che King's Subjects ought to have a good Paſſage, and the 
good Paſſage is the Way, and not only the beaten Track; kom whence 
it follows, That if ſuch Outlets be ſown with Corn, and the beaten 
Trek be foundrous, - the King's Subjects may juſtify going upon the 
Orn. 4 1 | : 
Sect. 3. Ir ſeemeth | 
be changed without the King's Licence firſt obtained upon a Writ of 4 {77 
quod damnum, and an Inquiſition thereon found, That ſuch a Change will 
not be prejudicial to the Publick; and it is ſaid, That if one change a 
Highway without ſuch Authority, he may ſtop the new Way whenever 
he pleaſes; and it ſeemeth, That the King's Subjects have not ſuch an 
Intereſt in ſuch new Way as will make good a general Juſtification of 
their going in it as in a common Highway, but that in an Action 1 : 
5 | rtf Trel- 


f Kitchin 35. 


to e That an ancient Highway cannot Cro. C.. 266, 
Vaugh. 341. 


— 
— tat . 
83 ; 7 


202 


Cro.Ca. 267. Treſpaſs htbught by e of the Land a 


Yelv. 141, 
142. 


Cro. Ca. 267. 


:2 All. 93. 
1 Rol. A. 390. 


» | 
07 Nuſance relating to Highways. Book l. 
inſt thoſe who mall 69 
over it, they ought to ſhew ſpecially, by Way of Excufe, „1 the old 
Way was obſtrücted, and the new one fer oft; alſo it is faid, That the 
Inhabitants are not bound to keep Watch in fuch a new Way, or to 
make Amends for a Robbery therein committed, or to repair ir, 
Seck. 4. However it is certain, That a Highway may be changed by 
the Act of Gog; and therefore ir hath been holden, That if a Water 
which has been an ancient Highway, by Degrees changes its Courſe, and 
go over different Ground from that whereon it uſed to run, yet the High- 
way continues in the new Chanel, in the ſame Marr as in the old. 


As to the ſecond Point, viz. Ar whoſe Charge, and by whom the High- h 


2 1 Rol. Ab. 
890. 

b March. 26. 
1 Vent. 183, 
189. 

H. p. C. 144. 
8H. 7. 5. 


Rol. Ab. 


390. B. 
Cro. Ca. 366. 


1 Sid. 464. 


way ought to be repaired, 1 ſhall conſider : 


t. What Proviſion is made by the Common Law concerning this 
| o 8 | 
2. What by Statute. 


Seck. 5: As to the firſt of theſe Particulars, it ſeems to be agreed, That 
of common Right, the general Charge of Repairing all Highways lies on 
the Occupiers of the Lands in the Pariſh wherein they are; but it is ſaid, 


That the Tenants of the Lands adjoining are bound to \ſcowr their 


Ditches, and there is no doubt bur particular Perſons may be burthened 
with the general Charge of Repairing a Highway, in two Caſes 1 


1. In Reſpect of an Incloſure of the Land wherein it lies. 
2. In Reſpect of a Preſeription. ce 


Sect. 6. And firſt a particular Perſon may be bound to repair a High- 
way in Reſpect of an Incloſure, as where the Owner of Lands not in- 
cloſed, next adjoining to tis Highway, incloſes his Lands on both Sides 
thereof, in which Caſe he is bound to make a pon good Way, and 
ſhall not be excuſed for making it as good as it was at the Time of the 
Incloſure, if it were then any way defeCtive ; becauſe, before the Inclo- 


| ſure, the People uſed when the Way was bad, to go for their better Paſ- 


Sid. 464. 


2 Saund. 160. 
27 Aſſ. 8. 
21 Ed. 4.3 8. b. 
Brook Pre- 
ſcription 49, 
78. 


ſage, over the Fields adjoining, out of the common Track, which Liber» 


* 


ty is taken away by the Incloſure. 


Seck. 7. Alſo it hath been holden, That if one incloſe Land on one 
Side, which hath been anciently incloſed of the other Side, he oyght to 
repair all che Way, but that if there be nor ſuch an ancient Incloſure of 
the other Side, he ought to repair but half that Way: And it is ſaid, 
That where-ever one is bound to repair a Highway in reſpect of an Inclo- 
ſure, and lays it open again as it was before, he ſhall be freed from the 
Charge of repairing it. 1 | Wap 

Seck. 8. Secondly, A particular Perſon may he bound to repair a 
Highway in reſpe of a Preſcription and it is fd, Thar a Corpora- 
tion aggregate may be compelled to do it by Force of a general Pres 
ſcription, That it ought and hath uſed ro do it, without ſhewing, That 
it uſed to do ſo in reſpect of the Tenute of certain Lands, or for any 
other Conſideration, becauſe ſuch a Corporation in Judgment of Law ne- 


ver dies, and therefore, if ir were ever bound to ſuch a Duty, it muſt 


needs continue to be always ſo; neither is it any Plea, That ſuch Corpo- 
ration have always done it out of Charity, for what it hath always done, it 
1 FF £ | Thall 


Cha p· 7 16 Of Iberer 1 lang to High ways. | 
ſhall be preſumed to have been. always bound to do; but it ig Mid, That 


from What his 2 have done, becauſe no one is bound to do 
what his Anceſtors have done, vale it be for ſome ſpecial Reaſon, 
as the having Lang deſcended from ſuch Anceſtors, which are holden by 
ſuch like Service, Mg. Vet it ſeems, That an Indictment charging à Te- 
nant in Fee-ſimple With having uſed of Right to repair ſuth a Way, 7 
tione Tenure Terre ſue, is certain enough, without adding 
ceſtors, or thoſe whoſe Eſtate he hath, have always ſo * for that is 
implied in ſaying, That he has always uſed to do it ratione Tenaræ ſue. 
S:#. 9. However it ſeemeth certain, That whether a particular Perſon 
be bound to repair a Highway by Incloſure, or Preſcription, Gr. yet the 
Pariſh cannot take Advantage of it upon the Plea of Not guilty to an 
Indictment againſt them for not repairing it, but ought to ſet forth their 
Diſcharge in a ſpecial Plea. 
And now I am to conſider in the ſecond Place, at whoſe Charge, and 
by whom the Highway ought to be repaired by Force of the Statute, for 
the better Underſtanding whereof, I ſhall examine: 


1. Who are by Statute compellable to work in the Repairs thereof in 
their own Perſons, or by others. 

2. Who may be aſſeſſed to a Rate made for the defraying of the extra- 
ordinary Charges of ſuch Repaits. f 

3. What other Proviſions have been made to t 

4. In what manner the Profits of Lands ſettl 
of the 3 ſnall be employed. 


Sect. 10. As to the firſt Point, it is enacted by 2 S's Ph. bi hab 6 | 
and 22 Car. 2. 12. That the Pariſhioners of every Pariſh hal endeavour 5 
ſelves to the amenaing of the Highways . * ſhall be chargeable thereunto 
as followeth, that is to ſay, Every Perſon for every Ploughland i in Tillage or Paſture, 
That he or ſhe ſhall 1 in the fame -Pariſh, and every other Perſon keeping 
there a Draught or Plough, ſhall find and ſend at every Day and Place to be ap- 
pointed- for the amending of the Ways in the Pariſh, one Wain er Cart, furniſh- 


is Purpoſe, ' 
| in Truſt for the Repairs 


That his Fu | 


203 


4 Perſon cannot be charged. with ſuch a Duty by a general Preſcription =: E4. Weick 


Kellew. 5 2.2. 


ge Lech. 206. 


1 Mod. 112. 
3 Keb. 301. 
I Ven. 256. 


ed after the Cuſtom ile Country, with Oxen, Horſes, or other Cattle, and all _ 
ether neceſſaries meet to carry Things convenient for that purpoſe pſe, and 44% two able 


Men with the ſame, upon Pain of every Draught mating Fault, ten Shillings ; ; 


and every Fouſbolder, and alſo every Cottager aaf La of "that Pariſh, able 


to labour, and being no hired Servant by the Tear, by them elves,” or one 


ſufficient Labourer for every of them, = every of 2 ſaid D ays, £1? 4 Ira 


vel in the Amendment of the [aid Highways, upon Pain o dy thn makin 
default, to loſe for nine of he i Shilin 25 Seen 4 And i 155 ſaid Gs 2, 
riages of the Pariſh, or any of them, ful not be thought needful' by the Su 
to 2 _— upon any of the 571 Days 
nt any ſuch' Cargi 
0 two able Men, . abour fon the Day, 41 40-1 3 
Man not ſo ſent to the fad Work, of unit ani r 25. {Carriage 
aboveſaid, all have and bring with them ſuch Shovt, 1 wo Ma- 
tocks, and other Tools un Tae ments 4s 7 do male their = * Pitches and 
Fences withal, and ſuch as be — eir ſaid Work: An 2 4 the ſaid 
Perſons and Carriages ſhall do and keep 1 W wh, 2 they ſhall be 4 pointed by the 


' that then 


2, Far 2,12. 


every fi ch Perſon that 2 
all fend to, the ſaid wor fen . * 


ſaid Superviſors, or one them, tight Hours of every "of tbe ſai TR” unleſs | 


they ſhall be otherwiſe ae . the ſaid reds ah] LY abe of them.” 598 
Sec. 
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3 418 Perſon.or 
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And it is farther enacted by 18 El. 10. Par. 2. That every 

Perſon-or Perſans (except ſuch 4s dwell in the City of London,) that ſhall le 

aſſeſſed tothe Payment. of, any Subſidy to Fer Majeſty, to five Pounds in Goods, or 

ourty Shillings in Lands, or above, during al! ſuch Time as he ſhall tand fo 

aſſeſſed and, not altered, and being none of the Partieg chargeable © for the 

Amendment of Highways by any former Law, but as'a Mager, ſhall find two 

able Men yearly. to labour in the Highways, at the Times pointed. 

Seck. 12, And it is farther enacted by the ſaid Statute, Par 3. That 

every other that ſhall occupy a Plough-land in Tillage or Paſture, lying in ſeveral 

Pariſbes, ſhall be chargeable to the making of the Ways within the Pariſh where he 

Awelleth, as far forth, and in ſuch Manner and Form as any Perſon having 4 
Plougliland in am one Pariſh, is or ought to be chargeable, , * 

* = Seck. 13. It was made a great Doubt in the Conſtruction of theſe 

2 Keb. 617, Statutes, what ſhould. be accounted a Plough-land within the Purview of 

them, for the ſettling whereof it was enacted by 7 & 8 . z. 29. That 

any Perſon that ſhall haue in his or her Occupation, Wood-land,. or other Land, 

to the Value of fifty Pounds per Annum, ſhall be adjudged and deemed to have a 

Plough-land, as 10 all, or any of tc Purpoſes within any of the Statutes before 

that Time made, of or concer nim be Highways, any Thing in them, or any 


* 


age, or Cuſtom to the contrary, in any wiſe not withſtanding. We. x 
Sect. 14. Allo it is farther enacted by the above mentioned Statute 
of 22 Car. 2. 12. Par. 8. That in ſuch. Places where there is no uſe of Carts 
and Teams for the Amendment of the Highways, but the Uſage and Practice is 
to carry Stones, Gravel, Earth, or other Materials for ſuch Amendment, pon 
the backs of Horſes, or by any, other Kinas of Carriages; that in all fuch Places 
the Inhabitants uſing any ſuch Horſes, or other Carriages, ſhall ſend in ſuch their 
' Horſes as are peer Foo, to that kind of Labour, and ſuch their other Carriages, 
with able Perſons to work:with the ſame, in like manner, and under the like Dis 
rections, Forfeitures and Penalties, as by. auy former Statute for repairing of 


* 


Highways, ts appointed for Carts and Teams. 


oY 


2 3 Keb. 255, Seer. 15. I. That à Perſons in holy Orders are within the Purview of 
476. them, in reſpect of their ſpiricual Poſſeſſions, as much as any other Per- 
r Ven. 273. n Kb Wali bs gs | l 

Watſ. ca 430. - (ons. whatſoever, in reſpect of any other Poſſeſſions, for the Words are ge- 


> Inſt. 704. netal, and there is no Kind of Intimation that any particular Perſons 


In be Expoſition of theſe Starures the following Opinions have been 


*© & . I 


ſhall be exempred more than others, -+ „F SKWEE #7 
 Reyin. 186. Seck. 16. II. b That he who keeps ſeveral Draughts in a Pariſh is 
%;s * ” bound to ſend a Team for each Draught, whether he occupy any Land 


Vide Dale. in the Pariſh, or not; and in like manner, That he who occupies: ſeveral 


682: Ploughrlapds, ought to ſend a Team for each Ploygh-land, whether. he 


* ” * * 


< Palm. 39 Seca. HL That © notwithſtanding the Words of the Statute: ex. 


Rol Resi, tend ply,to the Occupiets of Lands, yer if the Owner neither ccupy 
much a8 if he had occupied them, for there is n feaſon that the Fublick 
ſhall ſuffer for his Negſigencte. e 


n N 7 2 ae einen?. 
He Sg FN g V. That it is no Excuſe for the Inhabitants. of a-Pariſh, 
indicte 


* 
. 


o eins ing cted at Common Law for not repairing their Highways, That 
Dalt. co. 26. they have done the ſull Work required of them by Statute, for ſince theſe 
| Sa erf Whol y in the Affirmative, and made in Aid of the Common 
Law, and to Priebe Defects thereof, they ſhall not be conſtrued to 

abrogate any Proviſion thereby made for theſe Purpoſes. =: 
„ Sect. 
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Sell. 2.3. As to the third Point, vic. What get -Proviſiofſs liave been 
made to this Purpoſe, ir 18 enacted by the faid — 2 7 
Pena, ur Forfeiture,” for not repuiiig any Highway, 
© ſhall be returned into the Court of Exchequer,” or other Court,” bur ſball be lei 
and paid into the Hundt of Whe Surveyors of the" Pariſh, M4 io be "applied 
towards the Repair and Amt mneus of ſuch Highw ay; 2 if any kn, 
2 or Fofeituxe — * "on un Pariſh or” Place, fo ot pat the 
hmnays, ſhall heres levied on anyone,” er more, of "the Inhabitants of 
Pariſb or Place. that thtw"fug — o TBubitanies "hall" make his or 
2 Complaing tothe Fuſtltes of The Pate” tt their ſpecial" Sons, and the ſaid 
MF they or any" two of then," are bythe ſaid” Stature "impoweredl and authorized 
by Warrant under their Hands and 1 cane Rate o be made, accofdigg to 
aid; for the Vim ſuch Tohabirant or Tihabi- 
tants the Money ſo levied on him or them as aforeſaid,” which Rate ſo mute, and 
confir med by two Fuſt ices, as — foul be collected, und lege by the Sun 
vehfor os Surveyors of the Flighways foe _ or» Place" "ſo Preſented or in- 
didted, as aforrſaid, and the ſaid" Surveyor ors ſhall ibi Month 
and confirming the 4 See — 2 h the Twhihirans 
or Inhabitants, ſuch Money ſo levied on him or them, as aforeſaid. 5 
Set. 24. Alſo the * tes which have ted or any nalties 
on Surveyors of the Highways or others, for any Offences relating to 
the Highways, have generalſy ordained that the whole, or Part thereof, 
ſhall be applied to the Repaits of the Highways of the place wherein the 


Offence ſhall be committed, as will more r 1 in the Tubſcquent 


Part of this Chapter. n 

Sec. 25. As to the Gourdh point, vi In what Manner the Profie 'of 
Lands ſettled in Truſt for the Repaits of the Highways ſhall be employ- 
ed, it is enacted by the above tioned , of 22 Car. 2. 12. Part 3. 


That where any Lands have been, "ul be given for the Maintenance of C. 
ſeys, Pavements, Highways and Bridges, a 25 Perſons that are, or 2 be, 

caffe or truſted with any ſuch Lands, ſhall let them to farm at the" n 
proved yearly Value without Fine; and that the Fuſtices of the Peace in their open 
Seſſions, ſhall. enquire by ſuch Ways and Means as they think" fitting ; — — 
Value of all ſuch Lands ſo given, or to be given, and order the'1 | 
and Imployment- of the Rents and Profits thereof,” according to be Mil N Di- 

rection of the Donor of ſuch Lands, if they find that the Perſon Jo intruſted, habe 
been negligent or faulty in the” Performance of their "Truſt, (except ſuch" Eu 
have been given to the Uſes aforeſaid, to am College or Hall in either of the 
Univerſities of. this XK lingdom. which have V1 v here of en Any Low, beg 


tute, ſage, or to the contrary notwithſtanding.” 


Sect. 26. Ao the — aca Head of chis Chapter; bis. In Witt 


en the Highway is to be enlarged, it is enacted by 13 Ed Nr. cbm. 
monly called the Statute: of Minc heſter, ug g 4 Hig mays leads 7 
from one Market Tomh to another ſhall be enlarFea,; fo | D 
Tree, nor Buſh, whereby a Man may lurk to do , within two hundred Ehr of 
the one Side, and two hundred Foot. of the other Side of the Muy? So that the 
Statute hall nat extend to Aſbes, nor «unto great Trees," &c. ann if. by Default” 97 
the Lord that mill not avoid the Dyke, Underwood; or Buſhes,” in the” Manne 
aferiſaid, any : Robberzes be done therein, the Lord ſpali be anſorrable for the) 7 

lany, and if 2 done, the Lord ſhall mate & Fine at the Ming | 
And Ul the Lord be not able to felt the Under ode, the Country 


1 theres 


Hai 


Pereſt, nnadilibine; <2h# Wan _ be — ed," 4. We. + Jud. 2 3 per- 
caſe 4 Fu be taten from the High, i i requifite that the Lord i ei þ 

Part the. ſputs of imo hunitted Fut fm the Highways, as before M fai, ef * 
be male fi ie Wall, BY Huge, 4 0 ſenders YN 75 13 nor keen 1% 


* AE | M 3 wo LI E . | 52 
\ + Sel 27 | Al 1 ir is | | 
tal e 2 Tee Foot 0 4 
cven a el. * N 


Seth; 28 e is farther ee and die ow kite Gs j 


That no Hurſe Curſey, of Caliſey' for Horfts, travelling 3 15 or in Wick 
Highway, * wh WR — hk 5 * 1 ? N to 3 * 

Se. 29. Alſo ids enatcked by 8'& 9 W. 3. T5 In the | 
Peace of am - Onwinty, City; Riding, Diviſſon, Liberty: o Plice, or" the major 
Part of- —. — being fu af the ledft, at their Quarter aber ſhall have Power 


o enlarge o willen any ighways in their Feſpettive Countries, Riding, Divi- 


frons; Liberties, or Placts; THER the Ground to be raten into 2 faid H. ghways 
do not "exceed eight Tard in breath; and that the i Power do not $4 to 
pull down"any be e take” avay the Ground of any Garden, "Orchard, 
Court, or Tui: And for the" Satisfa@ion of the Perſons ibo ure Owners af” or 
may be intereſted in, the ſall Ground thus JS laid mato th: ſaid 3 2 
the 2 Juſtioes are ly the ſaid Statute imp to impanel a Fury before them, 
and to adminiſter" an Oath-to the ſaid Jam, 7 Jar they will aſſeſt ſuch Bamares to 
be given und rerompence"to'be made io the Owners and others intereſted in the faid 
Ground, Tor nei, ped ive. Intereſts,” 4s they ſhall think: reaſonable, not excetilin 
| foe and. twenty Tear, for Lands fo laid out, and likewiſe fath Necom- 
pence as they fall think reuſonable for the: making of 4 new"Dirch and Pence to 
that fide" of the"Flighway. that" ſhall be ſo enlirged, and alſo Sarisfact ion to any 
Perſon e be otherwiſe injured by the e 75 the faid Fight And 
S Pamem f the ſaid — bu: fo awarded, in the Mind. of the 
lerk of "the; . the veſpectiwe Count 79 fo het "of "the Owner, or of 
others intereſted in the ſaid Ground, the Intereſt of the ſaid 'Perſons 2 e for 
ever aiveſted-ont"of thaw,” ani he Ground "that ſhall be laid into am Highway 
by vertue of ibe ſaid Att, ſhall be eſteemed a public Highway'to all Intem and 
Pur 
Aſſelſnem or Aſſeſſments to bremgde, levied, or —_ 
Inhalitants, Omners, ar "Otcupiers. of "Lands, Houſes, Temements or Hevedith- 
ments, in \theiy Puriſhes-or Places that ny to repair the fame, to ſucl 
Perſon or Perſons, and in fach' Manner an the ſaid" Fuſtices as furl. Seſſtons ſhall 
7 and appoint; ani the 
or 


according to the Order und Direction of the ſaid Juſticer, for and towuptts 


the purchaſing "of the Land to-enlarge the" ſaid Highways, and fk Ihe making the 


ſaid Ditches aud bg nn the aid Aſſeſſments 
8 . by * bs 2 1 . 
vods of 15 4 not 9 the ſame within Yet Days after demi 
rendring the ant wes the V ie OGobuls ſo e Lid tow Ovner” and 
Owners. e (the ae de, bring firſt dedacłed.) |; 
Seck. 5 But it is provided by the faid' 27 of ee 
or Alle . in any one Tear, for enlurgi. H. 
the Rate of Six-pence in the Pountl of 14. ye; Kg 
_ Tenements, au n _ wr" 2 ben 24 * the Fan, te 
Perſonal Eſtates | f 


all, "by Order of the "id 
"the Elighwey, by Di ne 
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the Joffe of the 


-#hatſoever'; and iir ſaiu Juſtires ball hive "Power to order ont or more 
Wall and every the 


"Monty thereby-raiſed fhdll be" eniployed and act buntes 


22 , 


1 Peace E at their e thi 12 % of Fete, for © 
ws  Exitation the Powers contathed. 15 the fad ' e "of 


2 ſtall Me out their Precipys. $0 the Orne or Owners i Saen „ 


others mteraſt tal in the ſame; that art de be la imo ne fu fg "ro" ay. 
ea the et (Outer: "Seſſions, on ou N why er allen 
1 . 
of "Sf 1 And it ge, p.. Dr N be 
made iy the ſaid Faſtites for the lp ant of Gh for the n g | 


ways, the Owners or Proprietors of the ſuid Ground ſpull buve free EI. * | 
162 Months after ſuch Order,” to cid denn any pu or "Timber" op pon 
1 Grothd, er e e 3 5 4 e 


e. Gre the fl 


& 14 * + 
Oben er es 0 1 75 7 7 Jaſlices wy 1 2 herd id Fa A 
next Aſſize -only . be held for the County where ful Herre 


made, od uh of EE fr by the ſala Sunne impon 


affirm, or reverſe the ſai former Order an Decree, "as in e, Meat 
think fit, and if affirtned, to award Coſts againſt"ſuch Appellamts for thely Pera. 
le the ſumè to be my 21 1&0 , Ae, on the 


tion and Delay, and to 
Appellant's Goods, renating the Ouerplus to the ſaid" Appellants. 
e. 34. And it is farther enacted by the ſaid Statute, PI 


common hwa be incloſed after Writ of ad 8 
and Inquiſition 240 taken, any Perſon' uggrieved"by fuel" Trcliſure hes 
make his Appeal to the Quarter-Seſſions of the Conmy"to be hell ners after fuel In- 
quiſition' taken, which. ſhall finally hear and determine ſ#$b- Appen; an if ne 
ſuch Appeal be made, then the ſaid Inquiſition and Retwin enlred m etope 
the Clerk of the Peace of ſuch Coltmty at the erin fb, bull be Tor ever 


terwards binding to all Perſons maurer. G8 G2 < 
Selt. 35. As to the fourth! —— Head: of this Chaprer, vis. | 
what manner the Surveyors of the Highways ſhall be appointed, it is 


enacted by 3 & 4 Will. & Mar. 12. That "upon the ffæ and fn Day of 


December in — Tear, unleſs that Day be Suntlay, and then on ie Seen ani 


8 twentieth, the Conſtables, Fltadhoros oughs, Tithingmen, Chureb-maruem, &. WY uepor 
or Surveyors F the Highways 


hways, and 4 Inbibitants i every Pariſh, Bl fene 1- 
gether, and the major Part of them as art ſo aſſembled, hall make 4 » Bip of the 
Names of a competent. Nats of the Inhubitams in their Pwriſh,' who f 


any 


* 
+ 
1 * 


Eſtate in Lands, Tenements, or Hereditamenis, in their om Right,” | or their 
Mivcs, of the Value of ten Pounds by the Tear, or # perſonal fue of thi*Falee 


ments, or Hereditaments, of the yearly Kalue of thirty hun, if 
be; er if there be no ſuch Perſow in the'P Pai aber the. {af or 2 7 IF 
their Pariſh lies, at i ſpecial Seſſions tobe H Jer that Purpoſe 4 

Diviſion, on the third Day of January net „ #uleſs it ball - hn fi; 
ſome Place within that Diviſion where the Pariſh lies, and to gibe N of the 
Time and Place where they intend to hold the ſame, to the . Heudbo- 


2 one hundred Pounds, or are Occupiers or Nennt: —— — 
10 (uf cient Inhabitants of ſuch Pariſh, and all 42 — 

more of the, Fuſtites'of the Peace in or near t 1 Me Clin 

Sunday, ang then to be he fourth of the ſane Bade. by within fifteen Day #4 
ter; for whtth pur piſe the ſaid Fuſtices ure required to hol#a 22 al 
 roughs, Tithingmen, Church-wardens, and Survigors" of 

Pariſh within the ſaid Diviſion, at leaft ten D before the 


| 
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cording to their Diſeretian, and the Largeneſs of the Pariſh, by. ain ernte 
tel, Hands cad Sea, nominate .! 
think fi t, and approve. , being of like 4 . ciency as aforeſaid, 10 be. Sur cueyor or * 9 W \ * 


boroughs, 1ithingmen, or Surveyors of the Highways for ibe T ime: bring, or ſome 0 


7 them, be notified to the P er ſon or 9 a nominated, choſen, and appointed, 
ter | | 


y the ſaid Juſtices within fix Days after ſuch Nomination, ly ſerving him or . 


them with the ſaid Warrant or Warrants, or by leaving abe ſame, or 4 true Copy KEE 


thereof, at his or their Houſes or uſual Places of Abode j and from thenceforth the N | 


Perſon or Perſons ſo nominated and appointed, ſhall. be Surveyor or Surveyors of 
the Highways, for the Pariſh, Town, Village, Hamlet, Precin@, or Tale, 
fer which he ſhall have been ſo nomingted, choſen, and appointed for the Tear en. 
ſuing,” and ſhall take upon him and them reſpeFively, and duly execute the ſaid 
Office accoraing to the former Laws made concerning the Highways, and the ſaid 
Ads; and if” 4 ſaid Perſons ſo nominated and ſeruegggith the ſaid Warrant 
ſhall refuſ , Fgle@ ſo to de, he or they ſo refuſing auWMpegletting, ſhall forfeit 
the Sum fue Pounds, to be levied on his or their Goods and Chattels, by Di. 
ſtreſs and Sale of the ſame, by Warrant under the Hand and Seal of two or mare 
Juſtices of the Peace of the ſame Diviſion, or in Default thereof any neig hbour- 
ing Juſtices of the Peace for the ſaid County, ich Marraut the ſaid: Fuſtices are 
required to make upon Information of any one credible Witneſs. upon Oath; the 
one Moiety of which Forfeiture ſpall go to him that ſhall inform, and uhe other 
 Moiety for and towards the Repair of the Highways of the ſamt Pariſb, rendring 
the Overplus to the Party whoſe Goods ſhall be diſtrained, the Charges of the, Di- 
ſtreſs and Sale being firſt deducted; and in Caſe of ſuch Neglect ar Refuſal; the 
ſaid Juſtices are impowered to nominate and appoint ſome other fit Perſon or Pere 
ſons to perform the feed Mie, who upon like Notice of ſauh Nomination und Ap- 
pointment, . (hall take upon him or them, an duly execute the ſaid Officejnand if 
he or they neglect or refuſe ſo to do, [hall forfeit the like Sum of five Pounds, to 
be levied. and diſpoſed of as aforeſaid ; and if the Conſtables, Headboronghs, Ti- 
thingmen, Church. war dens, and Surveyor or Surveyors of the Highways of any 
Pariſh, Tonn, Liberty or Precinct, or ſome of them, [hall not return the ſaid Liſt 
of Names in ſuch Manner, 4s in this det is directed, every 4 * neglect- 
ing, ſhall forfeit the Sum of twenty Shillings, to be levied in the Manner, and im- 
ployed to the Uſes aforeſaid. \F , nh 5 4 1 „ „n 4% d *7 9 \ N At 5 N 11 8 
Sec. 36. And it is farther enacted, by the ſaid Statute of 3 4 N. 
& M. 12. That if any Fuſtice of the Feace ſhall negle@ or refuſe” to ad what i 
required of him by the. ſaid At, he ſhall forfeit five Pounds, one Moiet) whereof 
ſhall ga to the Per ſan that ſhall ſue for the ſame, the other Maiety 10 50 loyed 
in the. Repairs of the Highways of the Pariſh where the PerſoiW#ho ſhdl . for g 
the ſame inhabits, to be recovered. in any of the Hing Courts \of Record; by 
Action of Debt, &c. | 1 Mun rer 


| | | A YY 3 \ WW | bs \ bo oh 
_ Sea. 37. As to the fifth general Head of this Chapter, vis. In what By bees, fer' we 


is enacted by the ſaid*Stature of 3 & 4 U. & . 12 That every Surueger fuck Hias Glue, f 
of. the Highways, appointed as by. the ſaid Act is directed, ſball-within fourteen requerts 
Days wert after his firſt Acceptance of the ſaid Office, and fo from Time to Time hy v 
every. four Months, during his being Surveyor, take 4 View of all' the' Roads, if Wore. 
common Highway, Water-Gonrſes,; Bridges, Cauſeys, and Pavements within the Yn) hatl als jake a 
Pariſh, Town, Village, Hamlet, Precinct, or Tithing, for which he #s appointed vt boo 


Surveyor, that are to be repaired by * Pariſh, & c. and ſhall mate 4 Pre- y, au, mane IN 


ſentment upon H. 


Sallant; and the ſai Jaſtices ſhall: then and there, out of the aid Lifts; at „. Ya A et! 
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Surveyors of, the, Highways of every Pariſh within the Divifion, or for am Hau- to OO f 
let, Precin@,. Liberty, Tithing or Town, of and in the ſame Diviſfam, for ile 
Tear A 3, Thich Nomination and Appointment. ſhall by the Conſtables, | Head: my * * l 
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Manner the Surveyors gf the Highways ought to execute their Office, it Hus a tafie | 
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ay 
of the ſame Annoyances, to and for the 


ſaid Swrveyor or 


the Count i UK 


for 


one Month afier Default made, to ſome neighbouring Juſtice of the Peace of 
the 3 the ſaid Fuſlite 2 preſent e the (Quarter-Seſ- 
fions of the Peace held next after ſuch Return made anto him; and the Offen- 
ders ſhall. reſpefFively incur the ſame Forfeiture, Pains, and Penalties, inflict- 
ed and appointed by the Laws then in Force for the Amending of the High- 
6 39 lt is enacted by 5 El. 13. That it ſhall be lawful for the Sur- 
veyors of. the Highways, for the better Reparation and Amendment of the Ways 


within their ſeveral Pariſhes and limits where they ſhall be Superviſors (if it ſhall 
be ſo to them thought neceſſary,) to take or carry away of the rubbiſh or ſmalleſt 


broken Stones of any (Quarry or (Quarries lying and being within the Pariſh "where 
they ſhall. be | Surveyors, without Licence, ' Controlment, or Impeachment of the 
Om ner 4 much as by their Diſcretions ſhall be deemed neceſſary for the Amend. 


ment of the ſaig as: And that for the Fault of any (Quarry not being within 
their ſaid PariſMor Limits, ' in Default of Rubbiſh not to be found in any ſuch 
Quarry, it ſball be lawful for every ſuch Surveyor, for the UJe aforeſaid, in the 


* ſeveral Grounds of any Perſon or Perſons being within the Pariſh and Limits 


where they ſhall. be Surveyors, and nigh adjoining to ti ay wherein ſuch Repara- 
tions ſhall be thought neceſſary to be made, and wherein Gravel, wo or Diners 


u likely to he found, to dig or cauſe to be digged for Gravel, Sand, or Cinders, 


Aud likewiſe to gather Stones lying upon any Lands or Grounds within the Patiſh; 
and meet to be uſed to ſuch Purpoſe, and thereof to take and carry away ſo much as 


& 
* 
% . 
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.. by the Diſcretion of the ſaid Surveyors ſhall be thought neceſſary to be employed in 
the Amendment of the ſaid Highways. JS 
„ InP TDEES os Se. 


$. - 
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Chap. 76. Of: Nuſances relating to Highways. 
Seck. 40, But it is provided by 


biſh to be ai d ont. of any Quarry or (Quarries, but only ſhall e wat 15 hl Rab- 
biſh al ſhall be found. there ready digged by the Owner or Owners of the ſaid 
(Quarry or 3 3 by his er their Licence and Cmmandment; not 
| hall not extend or give Ambvrity to any Superviſor to tig or tavſe to be dhl 
Perſon, ner that. it ſhall be Lonful to any ſuch Superviſor to cauſe any more Pits to 


be diggtd for Gravel in any ſeveral and incloſed Ground than one only ; and that 


the ſame Pit or Hole: ſo digged for Gravel as ts aforeſaid, ſhall nit by any Way ke 
in pu or length, — Tards over at —_ 3 — that e ho the 
perwiſer as ſhall cauſe any ſuch Pit to be made and digged for Gravel; Sand, br 
Cinders, 4s is aboveſaid, ſhall within one Month next after ſuch Digging or Pit 
made, cauſe the ſame to be filled and flopped up with Earth, at the Coſts and 
Charges of the Pariſhioners, upon pain to forfeit to the Owner or Owners of the 
Seil wherein any ſuch Pit ſhall be made ani digged, for every Default foe 


Marks, to be recovered by AGion of Debt, ke. | 
Seat. 41. And it is farther enacted by the ſame Statute, Par, 6. That 


every Superviſor ſhall within the Limits where he ſhall be Superviſor, have Au. 
thority to turn a Water-Courſe, or Spring of Water, being in any Highway, 
into any Ditch of the. ſeveral Ground bf any Perſon whatſoever next at ornine 


to the ſaid Ways, in ſuch Manner 4 by the "ſaid Superviſors ſhall be thought 
meeteſt. 5 >, | 55 | 5 
Seck. 42. Alſo it is enacted by the above mentioned Statute of 
18 El. 10. Par. 7. That where any Soil hath been caſt into the common Flgb- 
way, or common faring 2 that there is a Bank between the ſaid Way and the 


Ditch, it (ball he: lamfhl for the ſaid Sirveyors, &c. to make Sluites or other 


Devices by their Diſcretions, to convey. the Water ont of the ſaid Way into the 
Ditch ; any Lam, Right, Intereſt, or Uſage, to the contrary notwithſtanding. 

Sect. 43. And it is farther enacted by the faid Statute of 3 & 4 
V. & M. 12. 7 hat it ſhall be lawful for the ſaid Surveyors, where the Ditches 


and Drains already made are not ſufficient to carry off the Water that lies upon 


the Highways, to mate new Ditches and Drains in and through the Lands next 
adjoining to the ſaid Highways, and keep them ſcoured, cleanſed, and open, and 
rome upon any of the' ſaid Lands with their Warkmen for ſo ding. 
Set, 44. Alſo it is enacted by the above mentioned Statute of 
5 El. x3. Par. 8. That every Surveyor for the Time being, ſhall within one 
Month next after Default or Offence made by any Perſon contrary to the Proviſion 
and true Meaning of either of the ſaid Statutes | of 2 & 3 Ph. & Mar. 8. or 
5 El. 13: preſent every ſuch Default or Offence, to the next 2 bf Peace fot 
the Time being, under pain of fourty Shillings. 1 


% 


Set. 45. And it is enacted by the ſaid Statute of 22 Car. 2. 15. 
Par. 1. That all Conſtables and Surveyors of the Highways, from Time to Time 
during their Continuance in their Offices, ſhall cauſe the ſeveral Ads of Parlia- 
ment then in Force, touching the Re airing the High ways, to be put in Execu- 
tion, and the Penalties thereſg imp to be levied and diſooſed of, as by the ſaid 
ſeveral Acts is directed: Anievery Conſtable or Survejor of the High ways refu- 


— 


fins or negleFing to put the ſaid Atts in Execution, or wilſii ſelfering any 
Waggons — 1 paſs thro their reſpective Limits with "vp, 6 
other Manner than by Lam is allowed, ſhall incur the like Penalty of fourty Shil- 


lings, Nc. 


Seck. 46. . And it is farther enacted by the ſaid Statute of 364 W. 


& M. 12. That the Fuſtices of the Peace of every County ſball in their reſpe- 
tive Diviſions once in four Months, hold 4 ſpecial Seſſons, and ſhall thertunto 
„ ſummon 


| 2 the ſaid Statute, Pat. 6. Du Ef 
not be lawful to any ſuch Superviſor by vertue of the ſaid AF to \canſe anyrub- 


, Orchard, or Meadow of a 


attle, or in 
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Of N cares ade: to Hi a. 2 Bockl. 


28222 Cu the Highways within 1hat Divifien to come 1 
abt r to do their Day, Lr 


r At; afier which the faid 


. N ed i de by vertus of that er any for 
5 2 make a Preſentment unto them upon Oath, & the State and. Con- 


«: ph s. within their reſpectiue Pariſhes, 7 owns, Hamlets; &c. © 
and w fences and Ne lect an are gg of Contrary ts the Meaning of any 
Statute f concerning the Highways, Thing relating thereumot And 
before any ſuch. Surveyor ſhalk ge ont . or be diſcharged from his. Office, be fhall 
at ſome. ſuch ſpecial Sefſions,.. 4 an Accompt upon Oath of all: Money that hath 
come to his Hands, which 0g bt to be employed in amending of the Highways, 
and hom he hath diſpoſed of t jam ; and in — any Moneys ſball remain in 
his Hands, he. ſhall deliver "Ip ame to the Surveyors of the {7 4 i that ſhall 
ſerve for the yak Pariſh, Town, or 1 . for the Tear enſuing, and in 
caſe of Failure, to forfeit the double Value of mhes 0 be judged to to be in his 
Hands ty the ſaid Juſtices, &c. 
Seck. 47. And it is enacted by 6 Ame 29. "That if V Swryeyor 
* neglet? to put either that or any former Lam for repairing 4 i 4 — 
1 ta he ſhall forfeit five Pounds, to be levied ws Pit 8 4 een of 
4 one Fuſtice of the Peace. 


As to the fixth general Head of this Chapter, VIZ, What ſhall - aid ro | 
be a 8 to the Highway, I ſhall conſider: © 7 


1. What hall be ſaid to be ſuch a Nuſance at t Common Law. 
2. What by Statute. . | 


Kirch. 34, 35. Sec. 48. As to the firſt Point, there is no Doubt but That all: Injveics e 
whatſoever to any Highway, as by digging a Ditch, or making a Hedge 
overthwart it, or laying Logs of Timber in it, or by doing any other 
Act, which will render it leſs commodious to he King's People, are pub- 
lick Nuſances at Common Law. 

2 Rol. Ab. Seck. 49. Alſo it ſeemeth to be clear, That it is no excuſe for one vo 

17. B.265. jayeth ſuch Logs in the Highway; that he laid them only here and there, 

+" io that the People might have a Paſſage by Windings and Turnings 
through the Logs: Yet it is ſaid to be no Nuſance for the Iuhabitants of 

Rol. Ab. a Town to unlade Billers, &c. in the Street before their Houſes,” by 

137. B. a, 3. reaſon of the Neceſſity of the Caſe, unleſs they ſuffer them to continue 

there an unreaſonable Time, after they are unloaded... _ 
Seck. 50. There is no Doubt but that it is a Nice at Conkmon 
Law to erect a new Gate in a Highway, as hath been more fully ſhewn 
in the precedent Chapter; alſo it ſeemeth clear, That it is a like Nu- 
8H. 7.5. ſance to ſuffer the Ditches adjoining to a Highway to be foul, by reaſon 

Kitch. 34,38. whereof it is impaired, or to ſuffer. the Boughs of Trees growing near 

3 H. 5. f. b. the Highway, to hang over the Road in ſuch a Manner as ns th to 
incommode the Paſſage. 

Seck. 51. As to the ſecond Point Quiz. at ſhall be ſaid to be a 

Nuſance to the Highway by Statute, not only) all the above mentioned 
Nuſances, M ate ſuch at Common Law, are eſteemed alſo Nuſances 

by Statute, But there is alſo one particular Nuſance which is made ſuch 

by Statute, and doth not ſeem to be taken Notice of by Common Law, 
and that is the Drawing of a travelling Carriage with more. than five 

Horſes in length, the e whereof. hath occaſioned the carrying of 

ſuch® exceſſive Loads in ſuch Carriage, that the Bega thereof by. got: in 

many Places rendred the Roads unpaſſable. 
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As: to the ſeenth ꝑeneral Head of this Chapter, vic. Howluch ee 


are to be remôved and puniſbedl, 1 Len er 3 Par- 
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Selk. 52. As'to: the! firſt Particular; wiz IE Order Hedges, 00 H. 7 5. a,b. 
oli ebe Highway, ought to dhe ze 1 ſaid, That Kin. 2 
Hunds next e to a aeg, bound of ö 


2 * uch mg is nor bobs y - the Colton. abt 10 to 325 
without ſome ſpecial Preſcription e Th þ ürpoſe; and perhaps it is che 

better O pinion, That he who, hath Trees next adjoining do the. Highway, 8 H. 7. 5. 2, b. 

— over it to the Ahnsyauce of che Fe eople, is: bound by the 

Common Law to lop the lame; and it ſents clear, That 40% Perſon ny 

juſtify che Lopping ſuch Trees, ſo far as to avoid the Nulan ge. 

Seer 5. However" it is enacked by 5 El. 13. Par. 7. That the Hays, 

Hrures, Pikes; or Hedges, next" adjoining on 25 Side, to any High, or Come 

von" farine Way, ſball from Time io Time be diked;” ſcomred, Ytpaired, \ and 

low, ty the Owner br Owners of the Ground or Soil, 'which Pall be incloſed with = 

the ſaid" Hays, Fences; Dies, or edges: aft i, . 40 
Sers, 54." And it is farther enacted by 18 Fo. Par: 51 That Shave 
pull nor repair, iich, or ſcomr, atty Hays,” Frncts, -Ditches, or Fluges adjoin- 

ing to am Highway,” or Common fing "Way, -atcording to the rue Hen ＋ an 

abowei mentioned 3 "EET ot, {ball 2 1 ty i. Jags: Offence ken "ny y wy 

Shillinee, to be levied Sura A AER: - 3 te 7 FCN 
Secß 55. And: — 5s fafthlt A ce by z 4 1. Mz. If any J fene ge Heh S. 
Owner or Occapier of "Lands next adjoining 1% ax 2 ot twenty Foot %% Nh ge. 
broad. ſpall neglełs to cleanſe or ſcomr their Buchel, Gutters and Drains, adjoin> | 
ing to ihe ſaid Highways, or cauſe the Barth: Liken ont thertsf tn be carried ach, th 
and lay*ſufficient Trimks, Tunnels, or Bridges, where \iny Cartways: art, into Ihe * buen, 
ſaid Grounds, for the ſpace of ten Dis after Notice thereof” Li 2 1 anti dun af 
&c : every aun ball forfeit fue Shilligi, &. e 
Self. 56. And it is farcher enacted by The Md Sete x 304 1 
S M 12. 7. hat the Polſeſſars of "the. Land next adjoining 10 apy 4 4 1 
where they are not tnenty Foot Loa, Hall from Time to Ti ime, and at al 05 es oh, 
keep Their Hedges 'pluſht, cut, or pruned, ſo 4 1 Tree, " Buſt; OF: Shard "Is 
ſtand ur grow'in Fuck” Highwiy, "er Bough or Branch be ſuffired to hang e, e 
the ame, or any Part thereof ; Bu the ſaid Hettres ſhall be kept rut Ws -Y 1 
igh 1 un not permittedint any 72 to ſpread into-of hang er 
he Highway, or Part thereof, to the end that there may be 4 Fes and cletw 
ure for the Travellers, and all forts of Cirriapes- hides, ithoat bling. any 
ys prejudi au ended ty LL Ig Trees, ' Boaz he, - . o/ "Branches Fhat- © 
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ey, it Ape from 

mentioned" Statdite of 5 i I "That n Want Tree * Bah, 
whereby a" 4 Man way hurt 14 Bo "bart, w mo be fffered i frand within two 
hunared Foot” 3 ether S L "Hg" | eas : {era n t 
/ Apd it is farthice enacted: wi he ſaid Sta 

all Trethggth4Bujbes: growing in "the Flighways, be cut 
uy by nf * Aud it is 4 de 4 

dhe laid Stätüte of 18 Bl. 1. Par. 7. Ihn Whoever [hall "ht eur denn, or 
. al Trees Lon wenn? owing” in aff next athoining "to any the ſi a 
e non n 2 El. 5 ni 
e 25 % Se, 4 * * 


Seck. G0. A e n is hate by the ſaid Stems of 3 0 
That no Tree, "Buſb, or Shrub ſhall be | „ -d. 
not full trenj t broad, hat the [awe ll be 40 

ried away. li ift Owner 1 Om the Lui 1 
| ws he e ten Dau after Notice bo ty they 
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Seek. 77. "Th will be gerdleſ to ſhew ih this place in what Mauer che 


ſeveral Peta for other Offences againſt the above mentioned Statutes 
concerning the Highways, are to be recovered, becauſe the fame ma 
* appear from che foregoing Part of this Chapter, "wherein the ſeveral 
Clauſes of the ſaid Statutes relating to the (aid Offences" arc fer forth. 
See. 77. It is enacted by the laid Statute of 22 Car. 2. 12, Par, 4. 
1 That all Defetts" of Repairs of. Cauſeys, Pavements, Hi he or Bridges, foal | 
be preſ-nt:d in theaCounty only where ih Cauſeys, &c. lie, and not elſewhere; au 

| that no ſuch Preſentment, or Huli ment ſhalt be removed by Certiorari, or other» 
; wiſe, out of the 905 County, "ll JF Todifment or Ee be bet. 
| ana Fudgment therepon given, 

Sedt. 79. And it is farther enacted by the ſaid Statute of 3 &4 . 
| M. 12. That all Matters concerning Highways, Cauſeys, Pavements, 5 , 
j mentioned in the ſaid Ae, ſhalt be determintd in the County where the ſame do lie, 
and not elſewhere ; and that FL, Preſentment, Tnditment, or Order, made ty ver- i 
the of 1 ſaid.. Aff, ball be removed ty Certiorari ont of the fs County into 4.4 
| other Court. 10 
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Seck. 81. Ir is enacted by the ſaid: Store: of 3 4 W. &m. 12. 
That nd Perſon all be puniſhed for any Oer e 2 6 fb 2 9 , unleſs ac 
Offender It proſernte To the ſame within Nix "Months a after 2 Offence mi Mori 
and that no Perfen who ſhall be puniſhed for for any,0 ence ty vertüe of the ſai ge, 


ſhall be puniſhed 1 the ſame Offence TY we Hue 2 * other AA, or Law 22 
ſeever. 
# oe - 


2 
** 
2 


—— 0 8 


LE 
In what. . 
* "= — bw 5 
ed Of- 
* 

2 * > 4 

} _ N. "2 x 

4 a 


- 
s ” 
4 by — TR ES 
ey _ 
— — — OI —  —— —  —— /// ̃ ̃ — 
"> 


7 
1 


take Exceptions to any ſuch Indictment or Preſentment in any Court for Add "4 


wW.4 4 * 


Seck. 86. 1. Thar ic is 4 (afelt inevery ſuch Indifment ro thew. bot 


87. II. That it is neceſſary © in every ſuch IndiQment expreſly * Palm 339. i 
ro thew. in what Place the Nuſance complained "of: was done, for which 4 J d., 23 
© Caule-an Indictment for Copping Bay at D. leading from D. co. C., 2 Rol. Ab. 
is not good, for. it is impoſſible chat a Way leading from O. hd be 
in D..and no other Place is aledgggsgs — 
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the Charge, againlt which he is to make his Defence, neither will che 
Court be able from the Record to judge of the: Greatnels of the Offence, 
in order to aſſeſs a Fine anſwerable thereunto; and upon this — : Pig. 8 "th 
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che Kings Way at A is naught, for the me thereof: Alſo ir hath 
| been reſolved, That the Place wherein ſuch a Nuſance. is alledged, is not 
2 Rol. Ab. 81. ſüffieiently aſcertained in ſuch an Indictment, by thewing chat it contain. 
Pl.:7. edfo ay Foot in length,” and ſo;maby in breadth, by Eee, 
Sec 89. IV. That every ich Indidtment mult ew, That che Way 
_ Wherein a Nuſance is alledged, is a common 1885 ; for Which caule 
 Cro. El. 63. it hath been reſolyedF*Thar an ludic ment for a NMüfagee to a Horſeway, 
without adding that it was a Highway, is naught; and upon the ſame 
Ground. it ſeemeth alſo, That an Indictment for à Nuſance to à common 
o See 2 R. A. Foogway to the Church of P. for b all the Pariſhioners of O, is not good ; 
1 "a ..g Net it e ems, That if thoſe laſt Words, vis. Fr all the Pariſhioners of D. 
Poph. 206. had been omitted, ſuch an lndictment might de maintained. 
2 Keb. 728. Sec. 90. V. That it is not fafe in an Inditment againſt. a common 
, Bbg Perſon for not repairing a Highway, which he ought to have done in re- 
Ny 93. ſpect of the Tenure of certain Lands, barely to ſay that he was bound to 
3 Keb. 855. repair it, vatione Tenure Terre, without adding a ſue ; allot is ſaid, Thar 
e Keb. 38. in an Indictment againſt a © Biſhop, "&c. for not repairing a Highway, 
in reſpect of certaih'Lands, it ought to be. ſpewn in what Capacity he 
ought-to repair it, becauſe otherwiſe it cannot: be known in whar Capa- 
city. the Procels is to be awarded againſt him. 


Sect. 91. VI. That in every ſuch Indacment the Tact alledged 
againſt the Defendant muſt be expreſſed in ſuch proper Terms, that it 
may clearly appear to the Court to have been a Nuſance; and ſor this 


caule it hach been reſolved, That a Preſentment for diverting a Highway 


is not good, becauſe a Highway cannot be diverted, but muſt Aways 


continue in the ſame Place where it was, howſoever it be obſtructed, and 
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©. 


1 And. 234. a new Way made in another ae 77k"; „ 
Poph. 206. Sec. 92, But it hath been reſolved, That an Indictment ggainſt a 


Man for ſtopping a Highway in his own Land is d, without layi 
the Offence done Pid Arms... Alſo it is ſaid, 2-4 apy „ = 
2a Highway in ſuch a Place is decayed by the Default of che Inhabiranrs 
R. A. 79. L. of ſuch a Town is good without naming any Perſon in Certainty. Rut it 
hath been adjudged, That an Indictment againſt particular perſons muſt 
ſpecially Charge them every one; for which Cauſe it hath been teſolved, 
That an Indictment againit ſeveral, for not repairing their. Streets, thar 


2 R. A B. OI 1 N. ale 
Pl. 6, . they & comm wergue, did not repair them, is not good. 
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Cha P. 77. Of N uſances relating -t0 Bridges. 14 


As to the firſt Point, 1 ſhall conſider, 
oo 1 ee N 5 i | — 3 467 % 84. 7 ; . 
1. In what Manner, and by whom ſuch Bridges are to be repaired by 


Common Law. 3. . 
2. In * manner Perſons bound to ſuch Repairs are to be proceeded 
againſt. . W e A, 


Set. 1. As to the firſt of theſe particulats, it ſeemeth to be clear, 

That thoſe who are bound to repair ſuch Bridges, muſt make them of 33 AM Pl. 43. 

ſuch height and ſtrength, as ſhall be anſwerable ro the Courſe of the Pt ca. 14. 
Water, whether it continue in the old Chanel, or make a new one; and | 
that they are not puniſhable as Treſpaſſers, for entring on any adjoining 
Land, for ſuch Purpoſe, or for laying thereon the Materials requiſite for 
ſuch Repairs. Alſo it ſeemeth to be clearly * ſettled, That of com- = . 16. 51. 
mon Right the Charge of repairing all common Bridges, lies upon the H. P. C. 143. 
County wherein they are, unleſs Part thereof be within a Franchiſe ; in => 
which Caſe it is ſaid, That ſo much as is within the Franchiſe ſhall be re- Dn 

_ paired by thoſe of the Franchile. |, ge I 6" 

See. 2. Allo it ſeemeth to be b certain, That ſuch Charge may be caſt » 2 Inft. 700, 
upon a Corporation-aggregate, either in reſpe& of a ſpecial Tenure of 72"; 
certain Lands, or in reſpec of a {pecial Preſcription, and that it may be Dal. ca. . 
caſt _ any other Perſons by reaſon of ſuch a ſpecial Tenure, as hath | 

been ſhewn more ar large under the ſecond general Head of the precedent 
Chapter. But it is © {aid, That a Man ſhall not be bound to repair . 1:8. 701. 
a new Bridge built by himſelf, for the common Good: But that the 5 Mod 307. 
County ſhall be bound to repair it, if it become of publick Conve- Wu * 
nience. 
Set. 3. As to the ſecond particular, viz. In what manner Petfons 
bound to ſuch Repairs, are to be proceeded againſt; it ſeemeth ro be 
clear, That any particular Inhabitant or Inhabirants of a County, or Te- 4 1 Jon. 273. 
| nant or Tenants of Land charged to the Repairs of ſuch a Bridge, may Poph 192. 
be made Defendants to an Indictment for not repairing it, and he liable ro e 
pay the whole Fine aſſeſſed by the Court for the Default of ſuch Repairs, 
and ſhall be put to their Remedy at Law for a Contribution from thoſe 
who are bound to bear a proportionable Share in the Charge, for the 
Neceſlity of the Caſe requires the greateſt Expedition in Caſes of this 
Nature. — i Rs We 
Secr. 4. Alſo it hath been © reſolved, That it is not ſufficient for the Levin. 112. 
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Defendants to an Indictment for not repairing a Bridge, to excuſe them- r 1. ql 
ſelves, by ſhewing either that they are not bound to repair the whole, or a, 1 
any Part of the Bridge, without ſnewing what other Perſon is bound to 1 

repair the ſame; and it is ſaid, That in ſuch Caſe the whole Charge ſhall 4; Aff pl. 4' 

be laid upon ſuch Defendants, by reaſon of their ill fe. 37: - +19 

Seck. F. It is ſaid, That where ſuch Defendants plead, that A. B. ment 21 and 11 

ought to repair the Bridge mentioned in the Indictment, and take a Tra- 29. 14 
verſe to the Charge againſt themſelves, the Attorney-General in this ſpecial $10 
Caſe may take a Traverſe upon a Traverſe, and inſiſt that the Defendants 1 
are bound to the Repairs, and traverſe the Charge alledged againſt A. B. 10 
and that an Iſſue ought to be taken on ſuch ſecond Traverſe; and that the Levin. 112. 4 } | 
Atrorney-General may afterwards ſurmiſe, that the Defendants ate bound 1 
” yo ic, and that the whole Matter ſhall be tried by an indifferent 1 lif 

A Se 18 | | lg 


- 4 / Nuſances relating to Bridges. Be 
6 Mod. 30 Sec. 6. It ſeems that no Iuhabitant of a County ought to be a Ju- 
' ror for the Trial of an Iſſue, whether the County be bound to ſuch Re- 
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Sec. 7. As to the ſecond Point, viz. In what manner ſuch. Bridges 
are to be repaired by the Statute, it is enacted by 22 H. 8. g. That he 
, Paace in every Shire of this Realm, Franchiſe, City, or Borough, or 
four of them at the leaſt, whereof one to be of the Quorum, may inquire, hear, 

and determine, in their General Seſſions, of all manner of Annojances of Bridges 
broken in the Highways, to the Damage of the King's licge People,” and to make 
ſuch Proceſs and Pains upon every Preſentment afore them, for the Reformation of 
LY the ſame, againſt uch as owen to be charged for the making or amending of 
ſuch Bridges, as the King's Juſtices of his Bench uſe commonly to do; or as it 
ſhall ſeem by their Diſcretions to be neceſſary and convenient for the ſpeedy Amend- 

ment of ſuch Bridges. „ „ o 

5 Sect. 8. And it is farther enacted, Par 2 & 3. That where it cannot be known 
dll nud proved what Hundred, Riding, Wapentake, City, Borongh, Town or Pariſh, nor 
what Perſon certain, or Body Panick, ought of Right to make ſuch Bridges de- 

| caytd, by reaſon whereef ſuch decayed Bridges, for Lack of. Knowledge of | ſuch as 

owen to make them, for the moſt Part lie lon without any Amendment, to 1 

great Annoyance of the fing's Subjedts, in every ſuch Caſe, the ſaid Bridges, if 

they be without City or Town: corporate, ſhall be made Ly the Inhabitants of the 

Shire or Riding, within mhich the ſaid Bridge decayed Jhall happen to be: And 

if it be within any City or Town-corporate, then by the Inhabitants of every ſuch 

City or Town- corporate wherein ſuch Bridges ſhall be. And if Part of any ſuch 
Bridges fo decayed happen to be in one Shire, Riding, City, or Town-corporate, 

and the other Part thereef in another Shire, Riding, City, or Town-corporate, 

or if Part be within the Limits of any City or Town-corporate, and Part mwithent, 

or Part within one Riding, and Part within another, that then in every ſuch Caſe 

the Inhabitants ef the Shirgs, Ridings, Cities, or Ton ns. corporate, ſhall be charg- 

ed and chargeatle to amend, make, and a fuch Part and Portion of ſuch 
Bridges fo Bead as ſhall lie and be within the Limits 1. the Shire, Riding, 

City, or Town-corporate, *nherein they be inhabited at the J ime of the ſame 
Decays. 4 

858. 9. And it is farther enacted, Par. 4. That in every ſuch Caſe where 
Vide 1 Keb. it cannot be knonn and proved what Perſons, Lands, Tenements, and Bodies- 

422. Politick omen to make and repair ſuch Bridges, that for ſpeedy Reformation and 

Amending of ſuch Briages, the Juſtices of Peace within the Shires or Ridings 

wherein ſuch decayed Bridges been out of Cities and Towns-corporate ; and if it 

* be within Cities, or Towns: corporate, then the Juſtices of Peace within every ſuch 

City or Town: corporate, or four of the ſaid Juſtices at the leaſt, whereof one to be 

of the Quorum, within the Limits of their ſeveral C:mmiſſions and Authorities, 

may call before them the ay Seng of every Town and Pariſh, being within the 

Shire, Riding, City, or Town-corporate, as well within Liberty as without, 

wherein ſuch Bridges or any Parcel thereof ſhall happen to be, or elſe two of the 

moſt honeſt Inhatitants within every ſuch Town or Pariſh in the ſaid Shire, 

Riding, City or Tonn- corporate, ty the Diſcretion of the ſaid Fuſtices of Peace, 

& c. And at and upon the Appearance of ſuch Conſtables or Inhabitants, the ſaid 

Juſtires of Peace, &c. with the Aſſent of the ſaid Conſtables or Inhabitants, may 

tax, and ſet every Inhabitant in any ſuch City, Town or Pariſh, within the. Li- 

mits of their Commiſſions and Authorities, io ſuch reaſonable Aid and Sam of 

Money, as they Jhall think by their Diſcretions convenient and ſufficient for the 
repairing, rt-edifying, and amending of ſuch Bridges, and after ſuch Taxation 
made, the [aid Faſtices ſhall cauſe the Names and Sums of every particular . Perſon 
3 e - 2, M8 


pairs or not, but it is [aid that he may be a good Witneſs. 
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Chap. 77. Of Nufſances relating to Bridges, 223 
ſo by them taxed, to be mrittes in a Rull indented. And ſhall alſo have Power 

and. Autherity to make twa Cellettors of every Hundred, for Collk&ion of all ſuch 
Sum of Money by them fet and taxed, which Colletors receiving the one Part of 
the faid Roll indented, under the Seals of the ſaid Juſtices, ſhall have Power and 
Authority to colle® and receive all the 5 K Sums of Money therein contained, 
and to diftrain every ſuch Tnhabitant as (bale taxed, and r: fuſe Payment there- 
of; in his Lands, Goods and Chattels, and to ſell fnrh Diftreſs, and of the Sale 
therrof retain and perceive all the Maney taxcd, and the reſidue, (if the Diſtreſs 
be better,) to deliver to the Omner thereof > And that the ſame Juſtices, or four 
of them, within the Limits of their Commiſſions and Authorities, may alſo name 
and appoint tro Surveyors, which ſlall ſee every ſuch decayed repaired, 
and amended from Time to Time, as often as need fpall require, to whoſe Hands 
the ſaid Collectors ſhall pay the ſaid Sums of Money, taxed, and by them received : 
And that the Collectars and Surveyors, and every of them, and their Executors 
and Adminiſtrators, andthe Execators and Adminiſtrators of them, and every 
of them, from / ime to Time, ſhall make a true Declaration and Accompt to the 
Faſtices of Peace of the Shire, Riding, City, or Town-corporate, wherein the y ſhall 
be appointed Collectors or Surveyors, or to for of the ſame Juſtices, whereof one 
to be of the Quorum, of the Reteipts, Payments, and expences f the ſaid Sums 
of Money : And if they, or any of them refuſe that to do, that then the ſame Fu- 
| ſlices of Peace, or four of them, from Time to Time by their Diſcretions, ſhall 
have Power and Authority to make Proceſs againſt the ſaid Collectors and Sur- 
veyors, and every of them, their Executors and Aaminiſirators, and the Execu- 
tors and Adminiſtrators of every of them, by Attachments under their Seals, re- 
turnable at the General- Seſons of Peace: And if they appear, then to compel 
them to accompt as ts aforeſaid ; or elſe if they or any of them refuſe that to do, 
then to commit ſuch of them as ſhall refuſe, to ward, there to remain without Bail 
or Mainpriſe, till the ſaid Declaration and Accompt be truly mad. . 

Set. 10. And it is farther enacted, Par. 5. That where any Bridge or 

Bridges lien in one Shire or Riding, and ſuch Perſons Inhabitants, Bodies: Poli- 

tick, Lands or Tenements, which omen to be charged to the making and amenaing 

of ſuch Briages, lien and abiden in another Shire or Riding, or nhere ſuch 

Bridges been within any City, or Town-corporate, and the Perſons Inhiabitants, 

Bodies. Politick, Lands, or Tenements, that omen to make or repair any ſuch | 
Bridges, lien and been out of the ſaid Cities, and Towns-corporate, in every ſuch — 
Caſe the Fuſtices of Peace of the Shire, City, or Tomm corporate, within which 

ſuch decayed Bridges, or any Part thereof, ſhall happen to be, ſhall have Power to 

inquire, hear, and determine all ſuch Annoyances, being within the Limits of 

their Commiſſions and Authorities. And if the Annoyance be preſented, then to 

make Proceſs into every Shire within this Realm, againſt ſuch as omen to- make, 

or amend any ſuch Bridges ſo preſented before them to be decayed, to the Annoy- 

ance, and Let of the Paſſage of the King's Subjects, and to do further in every 

Behalf in every ſuch Caſe, as they might do by Authority of the ſaid Acł, in 

Caſe that the Perſons, &c. which owen to be charged to the amending or making 

of ſuch Bridges, &c. were in the ſame Shire, &c. where ſuch Annayance ſhall 

happen to be. And that all Sheriffs, and Bailiffi of Liberties and Franchiſes, 

ſhall truly ſerve and execute ſuch Proceſs as ſhall come to their Hands from the 

ſaid Juſtices of Peace, afore whom any Preſentment ſhall be hag for any ſuch An- 

noyance, according to the Tenor and Effect of the ſaid Proceſs to them directed, 

pr on Pain to make ſuch Fine as ſhall be ſet on them by the Diſcretion of tha 

aid Fuſtices. . l 5 

phi Ir. But it is provided. Par. 6. That nothing in the ſaid Act con- 
tained ſhall be prejudicial to the Liberties of the five Ports, or Members of the 
ſame: And for Reformation of Annoyance of Bridges within the ſaid Ports and 
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2 Inſt. 701. 


702, 


2 Inſt. 704. 


2 Inſt. 703. 


2 Inſt, 704. 


Vide 1 Keb. 
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/ Nuſances relating to Bridges. © Book I. 
Members : It is farther enacted, Par. 7. That the Warden, Majors, and Bai- 
liffs eleFed, and Jurates of the ſame Ports, and every of them, have Pomer and 


Authority to inquire, hear, and determine ally manner of common Annyances of 
Bridges within the ſame Ports and Members, and to make ſuch Proceſs, Pains, 


Taxations, and all other Things within the ſame P orts and Members, as the Ju- 
ices of Peace may do in other Sts or Places out of the ſame Ports, by vertue 


f the ſaid AF in every Behalf, © 


Seck. 12. And it is farther enacted, Par. 8. 7 hat the ſaid Fuſtices, &c. 


may allow ſuch reaſonable Coſts and Charges to the ſaid Surveyors and Collectors, 


as by their Diſcretion ſhall be thought convenient. | 6 Mg 
Sect. 13. And it is farther enacted, Par. 9. That ſuch Part and Portion 
of the Highways in every Part of this Realm, as well within Franchiſe as with. 
out, as lie next adjoining to any Ends of any Bridges within this Realm, diſtant 
from any of the ſaid Ends by the Space of three hundred Foot, be made, repaired, 
and amended, as often as need ſhall require; and that the Juſtices of Peace in 
every Shire of this Realm, Franchiſe, City, or Borough, or four of them at the 
leaſt, whereof one to be of the Quorum, within the Limits of their Commiſſions 
and Authorities, may inquire, hear, and determine in their General- Seſſions, all 


manner of Annoyances of and in ſuch Highways, ſo being and lying next adjoin- 


ing to any Ends of Bridges within this Realm, diſtant from any one of the Ends 


of ſuch Bridges three hundred Foot, and to do in every Thing concerning the ma- 
king, repairing, and amending ſuch Highways, &c. in 4s large and ample Man- 


ner as they might and may do to and for the making, repairing, and amending of 
Bridges, by wertue of the ſaid AF. 


In the Conſtruction of this Statute the following Opinions have been 
holden : = rs 

Sect. 14. I. That no private Bridges are within the Purview thereof, 
but only ſuch as are common in the Highways, where all the King's liege 
People have, or may have Paſſage. 

Sect. 15. II. That unleſs the Juſtices of Peace of a County, or Town, 
ec. be four in Number, and one of them of the Quorum, they have no 
manner of Juriſdiction by vertue of this Statute; but it is ſaid, That the 

uſtices of Peace of the County, in which ſuch Town, being not a Coun- 
ty of it ſelf, and wanting ſuch a Number of Juſtices, ſhall lie, may by 
vertue of the firſt Clauſe of the Statute, determine all Annoyances of 
Bridges within ſuch Town, Gr. if it be known what Perſons in certain 
are bound to repair the ſame : But if it be not known, it ſeems that ſuch 
Annoyances are left to the Remedy of the Common Law, becauſe the 
Clauſe which in ſuch Caſe authorizes the Juſtices of Peace to tax all the 
Inhabitants, ſeems expreſly to confine the Power of taxing the Inhabitants 


of ſuch Towns to their own Juſtices, &c. 


Sect. 16. III. That all Houſholders dwelling in any County, or 
Town, &c. whether they occupy any Lands or not; and alſo all Per- 
ſons who have Lands in their own Poſſeſſion or Manurance, whether 
they dwell in the ſame County, Cc. or not; and alſo all Bodies. Poli- 
tick, either reſiding in, or having Lands in their own Hands in a Coun- 
ty, &c. are liable go be taxed as Inhabitants, within the Meaning of the 
Statute, _ . | | | 

Sect. 17. IV. That the Taxation to be made in purſuance of the Sta- 


tute ought to be aſſeſſed diſtinctly on each Inhabitant, and not on a whole 
Hundred, Pariſh, or Town in general. ; . 


4 „ Seck. 
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Sat. 18. V. That all Privileges of Exemptions and Diſcharges fom 
Contribution to the Repairs of decayed "Bridges, whether ſuch Exemp- 


tions were ru. ops bo wes from Charter or Act of Parliament, ot any = Iaſt. 704. 
Whatſoever, are taken away by the expreſs Words of 


other Foundation w. 
the Statute, That the Fuſtices, &c. ſhall tax and ſet every Iubabitunt. 
Seck. 19. It hath been queſtioned whether a Borough which hath no : Keb. «3, 
Bridge within its own Limits, be not liable to contribute to the Repairs 
of a County-Bridge. | - 
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CHAP. ILIXXVIII 
07 Nuſances relating to publick Houſes. 


Fe the better Underll 


ing of Nuſances 1 to ublick 
Houſes, I ſhall conſider” p 19 Kaner 


1. In what Manner they are prevented and reſtrained by the Com- 
mon Law. . 
2. In what Manner by the Statute. 


Seck. x. As to the firſt Point it ſeems to be agreed, That the Keeper | 
of an Inn may by the Common Law be indicted and fined, as being + Palin. 374. 
ilty of a publick Nuſance, * if he uſually harbour Thieves, or Per- 2R9Re-345- 
ons of ſcandalous Reputation, or b ſuffer frequent Diſorders in his Dalt. ca. , 
Houſe, or ſet © up a new Inn in a Place, where there is no manner of <*H.P.C.146. 
Need of one, to the Hindrance of other ancient and well governed Inns, Pt e. 7. 


or 4 keep it in a Place in Reſpect of its Situation, wholly unfic for ſuch = 


x e Palm. 374. 
| Set. 2. And it ſeems alſo to be clear, That if one who keeps a com- * . 
mon Inn, refuſe either to receive a Traveller as a Gueſt into his Houſe, 39 HH. 6.18. b. 
or to find him Victuals or © Lodging, upon his tendring him a reaſona- C0. 6). b. 

ble f Price for the fame, he is not only liable to render 8 Damages for « py. 158. Pl. 
the Injury in an Action on the Cale at the Suit of the Party grieved, but 3, _ 

may alſo be h indicted and fined, at the Suit of the King; allo it is ſaid, ca, 76. 9. 
That he may be compelſed by the Conſtable i of the Town to receive, H. C. 146 


and entertain ſuch a Perſon as his Gueſt, and that it is no way k material Per c. 7. 


whether he have any ſign before his Door or not, if he make it his com- Date * | 
mon Buſineſs ro entertain Paſſengers. * Palm. 374. 


Se. 3. It ſeems to have been always clearly | agreed, That he who; . 
has an Inn by Preſcription may lawfully enlarge it upon the ſame Land * :Rol. A 84. 
which has been uſed with ir, either by erecting new Buildings there- Pl. 5. 8579. 
on, or turning Stables into Chambers of Entertainment, and that he 
* have the ſame Privilege in ſuch new Parts of his Houſe as in any 
of the old. e EE” e W-*\ 

Seck. 4. Allo it ſeems to be m ſertled at this Day, That any Perſon 2 = Hol. A. 
may lawfully ſer up a new Inn, unleſs it be inconvenient to the Publick 
in {ome of the Reſpects taken Notice of in the firſt Section, and that he Palm. 367, 
has no Need of any Licence from the King for this Purpoſe, for the 37+ 


Keeping of an Inn is no Franchiſe, but a lawful Trade, open to every . Bulſ. 109. 


Subject | 
| M m m | | Sec. 
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Se. 5. Ago the ſecond Point, g. In what manner Nulances of 
this Kind are prevented and reſtrained” by Statute, it is egacted by 


vide F. N. B. 12 Ed. 2. 6. That 20 Officer in City or in Borough, that by rraſon of bis Office 


Regiſt, 184, 


Vide Cro. Ja. 
60g, 610. 
2 Rol. Re. 


ought to keep Aſſizes of Wines and Vidal, ſe long ar he i, attendant to that Of 
fice, ſhall not Merchandize for Wines mor FVittuals, neither in Groſs nor by Re- 
tal; and if any be convi# of ſuch Offence,” the Merchundiæe ſhall be forfeited to 
the King, and the third Part thereof delivered to the Party that ſnen for ie 
ame, x. nf DON on | a A ar 
e , And n u ries ml By 6A, 1. 9. That no Vital- 
ſhall have, exerciſe, or occupy any judicial Office in any Town, but only. where ny . 
other Perſon ſuffitient May be found to have the ſame Office. In which Caſe yet 
the ſame Fu 


age for the Time that he ſhall continue in the ſaid Office, ſhall utter- 
hy omit and abſtain himſelf and his from the Exerciſe of Vittnalling, upon pain of 
forfeiting his Fictual ſo ſold, „ 1 
Sect. 7. And it is farther enacted by 3 H. 8. 8. That as often as any Vi- 
Fualler choſen to bear any Office within any City, Borough, or Town-corporate, 
which for the Time that he ſhall ſtand and be i uch Office, [hould have the 4. 
ſe Hing and Correction for ſclng J Vicuals, ti en two diſereet and honeſt Per. 
fons of the ſame City, Borough, or Town-corporate, not being Viduallers, ne any 
of them being a Victualler, ſhall be choſen by the Commonalty of the ſame City, 
Borough, or Town-corporate, in like Form as the ſaid Officer ſhall be choſen : 
Which two Perſons, with the ſaid Officer, 2 be ſworn truly to ſeſs and ſe the 
Prices and Aſizes of Vidbual there, for the Time that any ſuch Vittualler ſhall 
abide in the ſame Office : And that then it ſhall be lawful to all and every of the 
ſaid Officers, after the ſame Victuals be ſet and ſeſſed by the 2 Officer, and the 
aid two Perſons, or one of the ſame two Perſons, the othet being abſent,” to mer. 
chant and fell Wines, and all other Vittual is groſs, and at retail, during the 
Time that he ſhall be in any ſuch Office, withont any Thing therefore to forfeit : 
The ſaid Statute, AF, and Ordinance of 12 E. 2. or any ther AG or Atts, Or- 
dinance, or Statute to the contrary made in any wiſe notwithſtanding. —= 
Sect. 8. Alſo it is enacted by 21 Fac. 1. 21. That all Hoſtlers or Inn. 
holders ſhall fell their Hor ſe-bread, and their Flay, Oats, Beans, Peaſe,” Pros 
wender, and alſo al Kind of ViGual, both for Man and Beaft, for reaſonable 
gain, having Reſpect to the Prites for which they ſhail be ſold in the Markets 
adjoining," without taking any Thing for Litter. And it is farther enacted by 
the ſaid Statute, That every Hoſtler and Innkeeper dwelling in any Towy or Bil 
lage, being T horoug h. fare, and no City, Town-corporate, or Market-Town, 
wherein any common. Baker, having been aw Apprentice to the Trade for ſeven 
Tears, is anelling, may make within his Zn. Horſe-bread ſufficient, lawful, 
and of due Aſſize, according to the Price e, Grain or Corn, any Thing in the 
ſaid Statute contained to the contrary notwithſtanding. And Wis farther en- 
ated, That if the Horſe-bread, which any of the ſaid” Hoſtters or Inn hol der: 
ſhall make, be not ſufficient, lanfal, and of due 4ſſize, according to the Price of 
Grain and Corn, as aboveſaid; or that if any of them ſhall offend in any Thins 
contrary to this Ad, the Juſtices of Aſixe, Fuſtices of Oyer and Terminer, Ju- 
ſtices of Peace in every Shire, Liberty, or Franchiſe within this Realm, Sheriffs 
in their Turns, and Stewards in their Leets, may inquire, hear, and determine, 
the ſaid Offences of the ſaid Hoſtlers and Innholders, who ſhall be fined” for the 
firſt Offence, according to the Quantity of the Offence, and for the ſecond Of. 
fence ſhall be impriſoned for one Month, and for the third ſball ſtand upon thi 


Pillory, &c: - | Fe, © 451 RT 40 Ke 
Seck. 9. And it is enacted by 5 & 6 Ed. 6. 25. That the Jaſtices of 
Peace within every Shire, City, Borough, Tomn- corporate, Franchiſe, or: Liber) 
within this Realm, or two of them at the leaſt, whereof one to be of the Quorum; 

Vf. ſhall 


Chap. 78. Of. Nuſances relating to publick Howſes, 127 
ſhall have full Power: and Authority within eyery Shire, City, &c. to remgue, : 
4 2 * put away common ſelling of Ale and Beer in common Ale- hon ſes and 
1 0 hou 6. k L 3 8 "0 = 73 85 n pe 8 1 . 2 E | | = 

my | To And it ſeems to have been che general Opinion in che Con- Da! cz. >. 
ſtruction of this Clauſe, That an Alchouſe-keeper ſuppreſſed in purſuance H. P. C. 147. 
of it, cannot be aſterwards licenced again but in open Seſſons. 7 
Self, 11. And it is farther enacted by the ſaid Statute of 5 C6 Ed. 6. 
25. Par. 1 & 6. That none ſhall be admitted or ſuffered to keep any common” Ale. 
ſe or Tippling- houſe, except in Fairs, but ſuch 45 ſhall be allowed in the. open 
Seffians, or by two Faſtices of Peace, wheresf. one ta be of the Quorum: And that 
the ſaid. Juſtices ſhall take Bonds and Surgty from Time to Time, by Recognizance, 
ſach as fhall be allowed to keep any common Alehouſe or T, Allg. bon, as well 
for and againſt the ufing of unlawful Games, as alfo for the Maintenance of good - 
Order within the ſame, as by their Diſcretion ſhall be thought neceſſary and tonve- ' 
nient; ſor making of every which Recognizance the Parties bound ſhall pay but f 


* * 8 


% TR 0c) © wn „ „ 
Seck. 12. And it is farther enacted, Par. 2. That the ſaid Fuſtices ſhall 

certify the ſame Recognizance at the next Quarter-Seſſions of the ſame Shire, City, - 

or Borough, &cc. there to remain of Record before the Fuſtices of Peace of the ; 

Shire, &c. npon Pain 5 forfeiting for epery ſuch Recognixance taken, and nit 

gertified, three Pounds ftx Shillings eight Penne. 5 

Seck. 13. And it is farther enacted, Par. 3. That the Fuſtices of Peace of 
every Shire, City, Borough, &c. muy at their Quarter. Seſſons by Preſentment, 
Tnformation, or Otherwiſe by their Diſcretion, inquire of all ſuch Perſons as ſhall 
be allowed to keep any Alehouſe or Tippling-bouſe, that be bound by Recogni- 

Zance 4s is aboveſaid, if any of them have done any At whereby they have for- 
feited the ſame Recognizance: And the ſaid Fuſtices ſhall upon every ſuch Pre- 
ſentment or Information, award Proceſs againſt every ſuch Perſon ſv preſented or 
complained upon before them, to few n, be Pear: not forfeit his Recognizance, 
and may alſo hear and determine the ſame by all ſuch Ways and Means, as by their 

D . ooo Oo ER WS af es. 
Ste. 14. And it is farther enacted, Par. 4. That if any ' Perſon, other 
than ſuch as ſhall be allpwed by the ſaid Juſtices, ſhall obſtinately, und upon his 
own Authority, take upon him to keep a common Alehouſe or Tippling-houſe, or 
ſhall contrary to the Commandment of the ſaid Juſtices, or two of them, uſe com- 

_ monly . ſelling of Ale and Beer, except in Fairs; that then the ſaid Fuſtices, or 
two of them, whereof one to be of the Quorum, ſhall for every ſuch Offence com- 
mit every. ſuch Perſon Fi offending, to the common Gaol within the ſaid Shire, 
City, Borough, &c. there to remain without Bail or Mainprize by the Space of 
three Days and before his Deliverance the ſaid Fuſtices ſhall take bis Receg ni- 
Zance with two Surcties, That he ſhall not keep any common Alebouſe, Tippling- 

 hauſe, or uſe commotily ſelling of Ale or Beer, as by the Diferetion of the ſaid Ju- 


. N. * > 


ſlices ſhall ſeem convenient. V 
See. 15. And it is farther enacted, Par. 5. Thut the ſaid Juſtices ſhall 
make Certificate of Lat? ſuch Recognixaure and Offence, at the next Quarter- 
Seſtons for the ſame Shire, City, Borough, &c._which Certificate ſhall, be a ſuf- 
ficient Convi@ion of the ſame Offence ; and the ſaid Fuſtices upon the ſaid Certi- 
7 irate made, ſhall in open Seſſions aſſeſs the Fine for every ſuch Offence, at twenty 
a Kae, 16. And it is farther enacted by 3 Car. 3. 1. That if any * 
ball upon his own Authority, not being f hereunto lawfi i licenced, take upon him 
to keep: a common Alchouſe or Tippling-hoaſe, or uſe rommonly ſelling of Ale, or 
Beer, Cyder, or Perm, except in Fairs, ever) ſuch Perſon ſhall * every ſuch 
Offence, forfeit twenty Shillings to the uſe of the Poor of the Pariſh where ſuch 


Offente 
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228 Of Nuſances relating to publick\Houſes. Book. I. 
Offence [hall be committed, the ſame Offince being viewed by «ny Major, Bailiff, 
3 os uſtice of Peace, or "other Fead-Officer within the ſeveral Limits, er . 
feſſed by the Party ſo offending, or proved by the Oath of two Witneſſes, to be ba- 
Len before 4 Mas. 0 45 or other Head-Officer, or any Juſtice. of Peace, be- 
ing within the" Limits of their Commiſion ; the ſaid Penalty to he levied by the 
Conſtables or Church-wardens of the Pariſh, or Pariſhes where the © ſaid Offence 
all be committed, who (hall be accountable therefore to the uſe. of the Poor of the 
| {aid Pariſh, by Way of Diſtreſs, to be taken and detained by Warrant ar Precept 
rom tht ſaid Mayor, Bailiff, or ; 75 &c. by whom the. ſaid Offence ſball B. 


al 


viewed; Sec. And for Default of Sattsfattion within three Days next enſuing, 
the ſaid Diſtreſs 4 by the” ſaid Conſtables, or Church-wardens, apprized and 
| fold, and the Overplus to be delivered to the Party offending ; and if fuch Ofen- 


dier ſhall not have” ſufficient Goods and Chattels whereby the ſaid twenty Shillings 
' may belevied by Way of Diſtreſs, %as aforeſaid, or ſhall not pay the ſaid Sam of 
twenty Shillings within fix Days after ſuch Convidion, - as aforeſaid, the ſaid 
Mayor, Bailiff, or Juſtice, &c. before whom ihe foal Offender ſhall be ſo con- 
witted, ſhall' commit ſuch Offender to ſome Cop le, or other inferior Officer 
the City, Borough, or Pariſh, &c. where the Offence ſhall- be committed, to 
openly whipped, as the ſaid Fuſtice ſhall limit or appoint. And if ſuch Conſtable, 
&c. ſhall neglect to execute the ſaid Precept or Warrant, or to execute by himſelf, 
or ſome other, upon the Offender, the Puniſhment limited by the ſaid Statute, the 
ſaid Mayor, &c. may commit him to the common a +4 the ſaid County, City, 
or Town, &c. there to remain till the 1775 Offender ſhall be by him or ſome other 
niſhed and whipped ; or until the Perſon ſo negletting ſhall have paid forty 
Sbillings to the uſe of the Poor of the Pariſh, 75 his ſaid Contempt. And if 
any ſuch unlicenced Alchouſe-keeper ſhall offend in any the Premiſſes the ſecond 
Time, and be thereof convicted in Manner and Form aforeſaid, the ſaid Mayor, 
Bailiff, or Fuſtice, &c. ſhall commit him to the Houſe of Correct ion, there to re- 
main for one Month, and be dealt withal 2s an idle, lewd, and diſorderly Perſon: 
And if ſuch Perſon ſhall again offend, and be convitt as aforeſaid, he ſhall be com- 
mitted to the ſaid Houſe of Corłect ian as aforeſaid, there to remain till by the Or- 
der of the General-Seſſions for the County, City, or Borough, &. he ſhall be de- 
| livered from thence. Provided that ſuch Offender as ſhall he puniſhed. by vertue 
of this AGF, ſhall not be puniſhed again for the ſame Offence by the above men- 
tioned Statute Z 5 & 6 Ed. 6. And that fuch Offender as ſball be puniſhed by 


verinue of the aid Statute of 5 & 6 Ed. 6. ſhall not be. puniſhed again by Vertue 
ü ĩ˙ - WP . | 
| 7 Sed. 177 Alſo it is enacted by 1 Jac. 1. 9. and 4 Jac. 15. and 21 | 
Jac. 1. 7. and 1 Car. I. 4. That if any Inn-keeper, Victualler, 0 Alehouſe- 


| 9 keeper, or any keeper of a Tavern, or one who ſells Wine in his Houſe," and alſo 
| keeps an Inn, or Victualling in his Houſe, do permit or ſuffer any Perſon, whe- 


ther ſuth Perſon be an Inhabitint of the Place where ſuch Inn, &c. ſhall be, or 
not, to continue drinking or tippling in any Inn or Vietualling-houſe, &c. other 
than = as ſhall be invited by any Traveller, and ſhall accompany him only du- 
ring bis neceſſary Abode there, and other than Labouring and Handicraftsmen in 
Cities, and Towns-corporate, and Market-Towns, »pon the uſual working Days, 
for one Hour at Dinner Ihue, to take their Diet in an Alchouſe ; and other th 
Labourers and Warkmen, who for the following of their Wort by the Day, or 4 
she Great, in any City, Town-corporate, 99 , or Village, ut for the © 
Time of their ſard continuing in Work there, ſojdurn, lodge, or victual in any Inn, 
Alehoaſe, or other Viityalling-houſe, or other than for urgent and aerefſry Occa- 
fions, to be allowed by two Fuſtices of Peace, That then every ſuch Inn-keeper, Gc. 
ſhall forfeit ten Shillings to the uſe of the Poor of the Pariſh where ſuch Offence 
fimll be committed ; the ſame Offence being viewed and feen by any Mayor, Bailiff, 
BAS ny 9 „ 
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mung e „ ay Offenarr, afitr which Chnfoſftin 
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offending. in de fer Thwart © ng 3 0 W 
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Par. Thu ibe ſaid | = 
3. 75 . Artes te of EK. 


Dies fo 55 7 
Diſtreſs; ab for Satisfadtion withs the ſane 2 5 24 EE 
. Ae a fol ee Jy be 40 Don. fm Ae um the 
wur taken; | Piſtreſi the Party 2 Yo ür 
* faid — Ke. Deg to the * aul, there to 'rematy till the 
2 Penalty be paid. And if the ſaid Coflables or Sirch. wurdo Ho Begleckł 
their Duty in u the ſaid Penaltits, or in Defuntt e Diſtreſt, do ugh to 
certify the ſane within'twenty Days to the ſaid Mayot, &c. every Perſon Jr 7 
1 forfei:  fourty S. be Dee of the Poor of 1he Pariſh whe 
{»ch Offence | ſhall be committed, 10 bee 2 Diſtreſs of Goods, by 2 
fold yo pe Faſlice of Peace, bee, Ib be taken and Aim fix Days ; within 
which,” if Payment be not made, the ſane Goods to be appraiſed and fold, Sc. 
Sec. 19. But it is by the ſuid Statute of 1 Far. 1. 9. That 
the Puniſhment of ſarh as ſhall offend ag at oe ane, within tirhet of the to 
es; e the Precini#s or Liberties ave, hall be done upon the Of 
fenders, and Faftice miniſtred in this Beh ib to the Ban. of the ſaid 
Law, by the Governours, Magiſtrates, Fuſti ices of the Peace, or other pfiuripal 
Offices of of either of the faid Univerſities, to whom in other Caſts the Hilminiſtr a- 
tion of 12 rently Correttion and puriiſhent of Offenders 22 Eirs of this 
their ſeveral Charters doth belong ʒ 7 that no 0 within their Lis . 
— for any — conternitg the ſaid 45 contrary to their ſeveral Chirters, 
do iner, un that ail Penalties to be forfeited by vertne 4 Nth ſaid At, 
mithin either of the Univerſities or the fot ah or Echt of t ; Jong 2 ball be 
levied by-1ht Heer: a Miniſters of either of the ſaid 2 om 
Tim to Time in that behalf ippointtu by the Vice. Chuut lors thireaf fir the Ur 
bring reſpeBhuely; ami that all Powtrs und Amthoritics given by the ſud "AZ, [hall 
by the Go nb,  Miipifirates, and print ipu Officers ee » of" either of the 
ſaid Univerſities, be duly executed within either of the faid Untverſirter, &t. 
Seck. 20. And it is farther enacted by 4 Fac. 1. 5. and 21 Fac. 1. 7. 
That whoever ſhall be drank, and within * fix Months after ſuch Offence, {ball * » 4Jac. 1. 5. 
be convi@ thereof, of, either on an Indictment at Aſizes or Seſſions, or Court- Leet, 
or before Þ any 9.7 Peace in am County, or any Juſtice of Prace, * 21 20. 1.7, 
or other Hed ld cer or Tom. c por, nyon View or Confeſſion, 3 
or by Oath of one 3 eit froe Shillings, to be paid within 
one Week after ConviFion, to the Choe woke: of the Pariſh where the 
Offence ſhall be committed, &c. And if * Pirſon ſhall refuſe or neglecł to 
day the ſaid * 2 ſame ſhall . bis Goods by Haran 
E. fe fm ile aid Contr, & © #how tze [ante Convidtion 
ſhall be - And if tht + Marx Loy* ge "For 'Shilings, 
he ſhall be committed to the Stocks for every Offence, there to remain fix 
Hours ; and if he HE be convicted u ſtrond Time of the like Offence, he ſhall be 


boundl Io the © two . * 4 ReroyMinhitce of ten Par. 6. 


Pounds, And i pe C 22 or other wo uh, 75 5 Plat where the Of- 
| fence. ſhall be committed, do negie 1 0) of the faid Offender, or 

the due lewying of the ſaid Penalties, be ſhall forfeit ten Shilling te the Uſe of the 
Peer, CC. 10 be levied 7 Way of De, by Warrant from * Mayor, TS 1 
Nun. YR. cet. 
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$8. ar. And eek farther m— . 5. 
exſom: ſhall remain ar continue 


: 1 Ca.1.4. drinking'0r. Hppling is any ay lun, Hallig bone, - Alchayſe, or Tavern, &c. 
» 21 Jac. 1.7. whether be he an ® Inhalt, of the Place" at the Time ach. drinking, or not; 
and the fame be Kobe .uny Mayor, or other Head*Offiter, or Juſtice of Peace, 
SupraSc®. | r confeſſed by the Offender, or proved by. one Witneſs-im the Manner preſcribed 
42 for the above mentioned Offence of faffering tippling iy publick Houſes, N | 
be in ſuch Caſes as are excepted in t nee mentioned: At relating to the ſaid 
Offence of ſuffering tippling, &c. Every, Perſon ſo offending, E oa convict᷑ 
c 4Jac.1.5. © within fix Months, ſrl fo forfeit three: Au 's and” feu Pente, to the uſe of the 
Par. 11. Poor of the. Pariſh where the O engt ff ee a be levied i Way of 
Supra Set. Diſtreſs in Pty Manner at the abotie mentioned -- Forfeipures for Drunkenneſs are 
20, to be levied: And if am ſurb Offender. be yet alle to pay the. ſaid Forfeiture, any 
Mayor, . Head Officer, 700 ice of Peace, us Court whete Mey heb gag eat ſal 
be, may ſet. him in the Stocks for four Hluurrs. 
Sect. 22. And it is farther enacted by the ſaid Seats of 4 Jac. 1. 5. 
Par. 7. That all Conſtables, Church-maxd:ns, Hen ghs, Tithingmen, Ale- 
conners and Sidemen, ſball in their ſeve#l: Oaths incident Jo their ſeveral Offices, 
be charged in like Sort to preſent the Offences contrary to the ſaid Statute. 
SeF. 23. But it is provided by the ſame Statute, Par. 8. That nothing 
therein contained ſhall in any wiſe abridge the E culefraftical Juriſdickion. And 
it is farther. provided, Par. 9. That uc Offender whe. hath once been puniſhed 
for his Offence againſt any " Adele of of the" ſaid AG, by any the 2 or Means be- 
fore limited, ſhall be efiſoons . for the ſane fence: by Nl, Wa yer 


Means. 


Seck. 24. And it is farther veovided, Par. 10. 7 bat aching. in 9 9 (aid 

Ad contained ſhall be prejudicial to either of the Univerſities, but that the Ch 

- celler, Maſter, and Scholars, &c. may. as fully uſe and enjoy all their Fariſ- 

ditions, Rights, Privileges and Charters, as before the ſaid Statute they 

2 or might have done, any 7 bing in the _u 46: 10 the u not with. 

anding. 

Saal. 25. And it is enacted by 7 J 1. 10. That if any Perſon being an 

Alebouſe- keeper, ſhall be lawfully ph far any Offence committed againſt any 

of the Branches of either of the ſaid Acts 71 Jac. 1. 9. er 4 Jac. 1. 5. he 

| ſhall for the ſpace of three Tears next enſuing the 1 n be e diſa- 
bled to oy any Jock OE 
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Fanz * better Underſtanding 8 * of Va Offence of bee 
ring or making uſe of a Monopoly, I ſhall . J 


5 6- What ſhall be ſaid to be a Monopoly... 

2. In what Manger the procuring or walking uſe hereof, are re- 
ſtrained by the Common Law. 3 

3. In what e oy the Starute. 50 
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Chap. 79. / Monopolies. 231 
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Seck. 1. is to tlie firſt Point, it ſeemeth that a Monopoly is an Al. 3 Ind. 182. 
lowance by the King, to any Perſon or Perſons, of the ſole buying, ſell- Noy 182 


ing, making, working, or uſing of any Thing, whereby any Perſon is 
ſought to be reſtrained from any Freedom which he had before, or hin- 
E . SIR ONT Os Ts et Rk) 
+ 71 Pd T, p ROM 7 N n r 3 2:48 CRY TH | * 1 1. 4 2 9 n 
As to the ſecond Point it ſeemeth, That the procuring or making uſe of 
ſuch Monopolics; is reſtrained by the Common Law two Ways. 
r > r. | Ara f r anne N. * 


* 


1. By declaring all Grants of this Kind to be void. 
2. By making thoſe who Procure or make uſe of them, liable to be 
ONE fined. 881 Jo (N 88 ALS * Aue 1 | COIN INJ > vo IQ % 
Seck. 2. And firſt it is ſaid, That all Grants of this Rind relating to any 
known Trade, are made void by the Comman Law, as being againſt the 
Freedom of Trade, and diſcquraging Labour and Induſtry; ahd'reftrainipg 
Perſons from getting an honeſt Livelihood hy a lawful Imployment, and 
putting ir in the Power of particular Perſons to ſet What Prices they 
pleaſe on a Commodity ; all which are manifeſt Incohvenientes to the 
Publick. A 25 4 | Lp | oY, @7. 1A ALA 4:4 2 5 ID % 4 d +282 £ 
Seer. 3. And upon this Ground it hath been 2 reſolved; Thar the * Rol. Ab. 
King's Grant to any particular Corporation of the ſole Importation of 714, 18 
any Merchandize is void, whether ſuch Merchandize be prohibited by 2 laſt. 61. 
Statute or not. ee nee en 


Seck. 4. And for the like Reaſons alſo it hath been reſolved, Thar 11 N . 


the Grant of the ſole b Ingroſſing of Wills and Inventories in a ſpiritual ©; . 


Court, or of the ſole © making of Bills, Pleas and Writs in a Court of Law, 2 Rol. Ab. 
to any particular Perſon, is void. SON „ 204. OL s. 
Sed. 5, Alſo it hath been adjudged, That the King's Grant of the, 


ſole making, importing, and ſelling of d Playing-Cards, is void, not- 11 Co. 84, 


85, Cc. 


_ withſtanding the Pretence, That the Playing with them is a Matter Mo. 651. Pl. 


meerly of Pleaſure and Recreation, and oſten much abuſed, and there 919. 


fore proper to be reſtrained; for ſince the Playing with them is in it ſelf 3 


lawful and innocent, and the making of them an honeſt and laborious Had 


Trade, there is no more Reaſon why any Subject ſhould be hindred from 


getting his Livelihood by this than by any other Imploymenr. ' * 


Sec. 6. But it ſeemeth clear, That the King may for a_ reaſonable Noy182,:83. 


Time make a good Grant to any one of the ſole Uſe of any Art invent- 
ed or firſt brought into the Realm by the Grantee, as ſhall be ſhewn 
more at large in the 14th, 15th, and 16ch Sections of this Chapter. Allo it 
ſeems to be the better Opinion, That the King may grant to particular » Med. 256. 
Perſons the ſole Uſe of ſome particular ImploYmenrs, (as of Printing the 7 5.4 793. 
Holy Scriptures and Law Books, &c.) whereof an unreſtrained Liberty | 
might be of dangerous Conſequence.  _ ä 
Sect. 7. Secondly, Alſo it is holden, That tin procuring or making uſe” 3 Inſt. 181. 
of an unlawful Monopoly is farther reſtrained by. the Common Law, by aft. 27,62. 
ſubjeRing thoſe who are guilty thereof to a Fine and Impriſonment for the 
Offence, as being Malum in ſe, and contrary to the ancient and funda- 
mental Laws of the Kingdom; and it is ſaid, Thar there are precedents 
of- Proſecutions of this Kind in former Days, but I cannot find any mo- 
dern Inſtance thereof. JV f-— 54- oO 
Sec. 8, As to the third Point, viz. In What Manner the. procuring” 
and making uſe of a Monopoly are reſtrained by the Sratutey' it is de- 
clared and enacted by 21 Far. 1. 3. That all Monopolies, and all Commiſſions, 
Grants, Licences, Charters and Letters Patents. to any Perſon or * . 
5 | | "ol181 
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3 Inſt. 183. 


 nopolits, and all Fr 
Aud all other Matters whatſotver” any 


Matter or Thin 470 1 


- 
4 


os , Monopoli. Book 
Politick or Curporae mhatſorver, of or for "the" ſole buying,- ſelling, mating, 
working, of g of. iy Thin within.this Realm, N any other Mil 
| ations, Tnhibitions, Reſtraints, Warrants of All anrr, 
ud all other M Nu tending to the inſtliming, ftremgthen- 
ing, furthering, or countenancing of the 2 or 7 2 them, art altogether con- 
trary to the Lars of this Realm, and ſo are and ſhall be utterly void, and of 
* a and in no wiſe to be put in Ure or Ereciuti s. 

e, 9. And it is farther enacted, Par. 3. That all: Perſons,” Bodies Poli- 
tick and Corporate whatſoever, ſhall be diſabled, and uncapable to have, uſe, ex- 
erciſe, or put in Ure, aty ' Monopoly, of any ſuch, Commiſion, Grant, vr Licence, 
Ac. dr - other Thing tending 45" e or any Liberty, Bower, a, Faculty, 


mined, heard, tried, and determined, 
of_ this Realm, and not ot her miſe. 


by and 
Wy | & 6.51 20 „ | 5 4 N. 141 3 Kane | SITS, i 
In the Conſtruction of this Clauſe it hath been holden, 
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of fuch Mansfa@ares,. #hith others, a: the Time in ing ſucl Letters Patents 


and Grants, ſhall not uſe, ſos alſo be not.contraty to. 78 Lam, non miſclue- 


rd, the State, by aifong Prices. of . Commodities. 4s home. or hurt e Trade, 
or generally Ne. :\ The ſaid. 


zurtten V 5 be. accempted from. the Date 
7 the firſt Letters Patents, or Grant f ſuch es but that the ſame. ſhatt. 
be of 1775 Force as they ſhould be; LY the ſaid 45 ® + been mage, and 4 
none other. * | Kh . Ne | 
33 135 . hath! been! reſalyed3/Thar — invention concerning 3 Inft. 164. 
the working of any. Manuiacuue, is within che Meaning of this Excep- 


tion, unlels it be, ſubſtantialiq ew, and not barely an additional 0 
provement of an old on. os nn af ane he 


Seck. 16. Allo it hath hd holden, That a new inbentibn to 4 4 3 Inft. 184. 
much Work in a Day by an Engine, as formerly uſed to imploy many 
Hands, is not within the ſaid Exception, becauſe it is inconyenient in 
turning ſo many labouring Men to idlenefſss. 

Se. 17. Allo it feems clear, That no old Manufacture i in aſe "Wa 3 Inft. 184. 
can be prohibited in · 40 Grant of the ſole Uſe of any ſuch new Inven- 
tion. 85 
Seck 18. and it is kuchen provided; Pat. 1 That nothing in the ſaid 
AT contained ſhall extend to am Grant or Privilege, Nower, or het whats 
ſoever before the ſaid AGF, made, granted, allowed,” or confirmed by any Attof 
Parliament, ſo long as the [ame ſþ ſhall continue in Force, 

Seck. 39. And it is farther -provided, Par, 9, Thar Ab ile : ſaid 
Act contained ſhall: be, in any wiſe ; prejudigiel 10 ay; 10 Berasgli vr Town- 
corporate within this Realm, concerning any Grants, C ten, or Letters Patents 
to them made, or concerning any Cuſtom uſed by or TD them, Jar unte any Cor- 
porations, Companies or Fellowſhi PE of any Art, Trade, Occupation, ur Myſtery, 
or to any Companies or Societies ar within this Realm, eredted for the 
Maintenance, Enlargement, or ordering of any Fe Merchandize : fs that 
the 16; e Charters, Cuſtoms, Copa, &c. and their Liberties and Immu- 
nities ſhalt be of fuch:Force and Effe#. as they. mere befote the making. of ibe ſaid 

AQ, and of nont other z any Thing before in the ſaid. Ad comained ſo ih rontra- 
ry in any wiſe not with anding. 

. 20. And: it is farther, provided, Sect. 10, That: nothing ; is the ſod 

Ad contained ſhall extend to am Letters Patents, or Grants of Privilege r 2; To.» 
cerning. Printing nor to any Commiſſion, Grant, or Leiter Patents, WTI Kei fo! 
the digging, making, or compounding: alt. Peter, or Gun. Fomder; on . - 


caſting or. making of  Ordnance,. or Shot? for Ordnance 5 Nor to am Grant or Ls "ow 5e 
ters, Pateuts 75 any Office . erecfea before the making ＋ the ſaid Statue, and then 8 
in Being, and in Execution, other nu ſuch Offices. as bad been. degritd ty © . __ * 


Proclamation : : But that all ſuch Grants, &c. ſhall;be, of the lite Force ns Ws 4.03. 
and no other, 4s if the ſaid Ad had never been made, 
Set. 21, But it is enacted by 16 Car. I. 21. That # 1 be lawful 2 
all Perſons, as well Strangers as natural: born Suljecks, to import any Quantities 
of Gun-P owder whatſoever, paying «ch Cuſtoms and Duties for the ſame as L 
Parliament ſhall he limited : And that it ſpall be lawful for all bis Majeſty's Sul 
jects of thes his Realm # En gland, to. make and ell any (uantitits of Gun-Pomder 


at bis Pleaſure, and alſo to bring into this. Kingdom, any (Quantities Salt. 2 


Brimſtne, or any other Materials for the making of Gun-Powder : And that 
any Perſon ſhall pus in Execution any Letters Patents, Proclamation, Edic, 4 
Order, Warrant, Reſtraint, or other Inhibition whatſaeuer, whereby the Impatt- 
tion of Gun- Pomder, Salt-Peter, Brim one, 1 ather.the Materials afore mentions 
ſhall be * . AWE or refer 1 be ſhall incur a Pramunire: wile! 
FD Ono ITY Seeds 
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3 Inſt. 18 5. 


ES but in 2 won own Gene | 


2 43 Aſſ. 38. 


3 Inſt. 195, 
196 


96. 
Bro. Indict. 
ment 40. 


12. 


3 Inft. 196. 


H. F. C. 152. be pe op Foreighe 


Preſentment Sita in the ſame c Market, or £ any 4 ſuch like JE ices, are 


d Crom. 80. b. ly 
Crom. go. b. undet the 


of Furefaling * Of A "i Mite Nag. Nee. 

Selb. 22 Abd ir is farther provided by the ſaid Stattite of 21 1 1 
Pat 11, fa. Nn nothing nn *I 
fron or Grant, cont Che dope, ee Ls o . 
len Mins, 8c. not dhe the Birte Mining of 7 ay Teveth, o 
[cling of win, to be 72 f. Manure fr ce, In the Tetris of 
Occupation of the Pa Proviſion is made in the 
latter Patt of the Hure, Fe ir ne ph ſome pol Grams t ne bg. gd 


and Pens. 4s Newciltle pe 1 Tine, &c. . 
Set. 23. But it is . That the (aid Clabſe tflativg to Allum w > 4 
wh 


needleſs, becinſe ull ſuch Mines belong 6f,Courſe to the Perſorly in 


* Grounds they are, and therefore no Privilege * them can be 


Ce | f A Th N IXXX 


0 fur al ngroſſing and Hs, "1 4 ale 
y 7 g ices ; wk Nature. | 4 N 


"OR che better aide Nature of Foreſlalling, e 
and | Regrating, a and other — Offences, I ſhall conſider, 


How ſuch Offences kr created by the Coma Law. 
* How by Statute e 9 0 
As to de er : Point, 1 Hat conſider: 


. Wat! is eſteenied 1 Offene of chis Kind dy the meh A. 
2. How ſuch Offence is puniſhable by the Comnion La W. 


Sed. 1. As to the firſt of theſe Patticiilats it is ſaid, That all Endes 
vours whatſoever to inhance the common Price of any Merchandize, and 
all kinds of Practices which have an apparent tendency thereto, whether | 
by ſpreading falſe Rumouts, or . b buying Things in a Market! 

te the accuſtomed Hour, or by bora and eig again rhe 
27 55 


which included af kinds of 
Offences of this Nature. 


Se. 2. And ſurtly'there-ean be uo Mtempe of cis Kind, but avaſt be 
book d upon a9 à big h Offence againſt the Publick, inaſinuch as it ſo ap- 
partntly tends to dare a- Check Jon Trade, to the 3 Inconvenichce 
of the Werke by putting it our of their Power to ſupply chemfelyes 
Wich a Commodity, without an uirtaſonable Expetice, which often 
oves extremely ve to the pogter Sort, and cannot bur give Juſt 
* ol Oompia plaint do the richeſt. 

8. 3. But it hart} deen reſolved,” That any Merchant, wherher he 
t. bringing Viduals, or any other Merchanidize 
into the Realm, may ſell the fame in PHE bur char no Perſon can 1aw- 
fully buy within the Realm any Merchandize in Groſs, and fel the fanie 

YT FIR 


in 


criminal at Common Law, an@ that all ſuch Offences in 
eneral Notion of Foeeſtlling, 


+ 
, BY 


a , 5 of Runkel oO Offences " ble e 235 5 
in Grdls again, becauſe by ſuch, Means, the Price will be inhaaſed, fa 
ds any Merchandise 17 et it maſt grow, 
e 5 of ir; ng fuch Pradtices Were + 
allowable? a rich pag 2 — r his Hands a whole Commodity, | 
and then {ell jr ac Price he think fit; which is of ſuck | 
Conſequence, that the Bare Ingroſſing of a whole Commodity with an In- 1 
c Price, is ah. Offence indictable ae er 230, 
Common Law, whether any Part thereof be ſold by. the Ingeoſſer, or nor. 
Seck. 4. And e jealous is the Common Law of all Practices of chis Fey 197- 
Kind, chat it will toe latter Corn de bs (old in che Sheaf, pechaps for this fl P. C. 151 
Reaſon, becauſe by ſuch [the Market is in Effect boreſtalled. - 
As to 12 articular,. viz. In what manager Olfeaces of 
3 puniſhable by the Common Law; it is ſaid, That by an | 
ancient Statute the Offender was to be grievouſly amerced for the firſt x aft. 15. 
9 for the ſecond, to be condemned to the Pillory ; for tlie third, to 
ee and for the fourth, to be compelled to abjure rhe Vill: 
XY e ſeems a be no doubt, but that at this Day. all Offenders of chis 
Kind are liable to a Fine and Impriſonment, anſwerable to the Heinouſ- 
neſs of cher Offed , upon an Indifimenc ac Common Law. 


4s Þ tha (ocond, Point. vis. In whit manor; theſe” Offences ae rented | 


by Statute, I ſhall Conſider, | 


1. What particular Proviſions have been made whaciay, to this Maree, 
2. What Ciſes have been excepted out of hoſe Proviſions. 
3 | In what Manner the Offenders axe f to be proceeded againſt. 


| The paritlar Proviſions of this Nawre ace ae, 
all Vietuallers co fall; at a e Price. 


he obliging 
7 es. all Foreigners free Liber 


1. 
. 


ad of CY and bang 


ictuals. 


3 The giving the r c Offices of Srarg a Power to tax the Price of | 
ictuals. 
4. The pechibiting Conlpiraci 1 50 raiſe dig Wiss of Viduals, 


5. * prongs all Forſtallig, e ou . 


by which N 
Brewers, Bakers, Pawberers, and other Sell | 
bound to el the eme for « reaſonable Pria N u ee | 
Viftual ſhall be fold at in the Places adjoining ; 75 . Nach Sellers haut A. 

rate Gains, reaſonably to be required, according to the Diſt ence. of the Place from TE 


whence the (6499 2 en pain to forfeit double tht Value, &c. And 
the chief Officers of Towns are required 


 Pajing the treble Value of the I. bing. 


required to 1 this _—_ Wr e of 
0. 


Ses. 7. Thee ſecond of the above mentioned Provili s upon 
6 R. 2, 10. and 11 Nie. 2. 5. aud N e | 
That al Manner of Aliens being of the Amity. - ile King, coming into any . 


Town of the Realm with Fiſh, of other Vital, ſball be under the King's eſpecial 
Protection, and may cut their Fiſhes and Vidbudls in Pirtet, and in pert, i in all, 
at Retail, er in Groſs, 4b 0 b len, 0 fell and male _their Profir, 
Kc. And it is fürchet enacted V 14 H. 6. 6. I if any Man Aiſturb 4 | 
Alien to 4 his Fi in Groſs, er at Kaul. in * 'whele, e þ 
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above mentioned Ordinuites, and theres 


25 H. 8. 2, by which it is enacted, "That to remtdy thayfrequent Riſe of the + 

Price of 5Cheeſe, Butter, Cupont, Hens,” Chickens, and other roo of ietwals for | 

Chantellor and 

other high-Officers of State, &c, may upon Complaint of 4 inhanſing of the 
in 


' buy or cauſe to 


| hereof ze daf attaimted at the Sit of th 
King, or of the Parin bes ſhall forfeit te Paunas,” SSW ad 


Ses. 8. The 'T Ra of the above mehrioned Proviſions depends tipo 


Mans Suſttnante, by ingreſſing and regrating the ſame; "the Lord 


Prices of fach Viftnals without Ground'ar Teaſonable. Cunſe, in any. Part of the 


King's Dominions, ſet and tax reaſonable:Prices of "ſuch! Fig,: And that aſter 


Proclamation made of ſuch Prites, all Flrmrs,. Owners, Broggers, and all other 
Vittnallers whatſoever, having or keeping am eh Victuals to the Intent to fell, 


ſhall: fell the ſame to ſuch of the King's Subje@®s as will thy them at ſuch Prices . 
as ſhall be taxed ly ſuch Proclamation,” anter the Pains to be limited in the ſaid 


Proclamation.” e 6 58 


Secf. 9. But it is provided, That the Officers of Citits; Boroughs, tor Towns- 


Corporate, and all other Perſons having Authority to ſet Prices of ſuch Victuais, 
may ſet ſuch Prices in ſuch Manner as if the ſaid Act had not been made.  _ 
Sec. 10. Ihe Fourth of the above mentioned Proviſions depends up- 


on 2 & 3, E. 6. 15. by which it is enacted, 7 ht if any Butchers, Brewers, 


Bakers, Poulterers, Cooks, Coſter- mongers or Fruiterers, ſhall. conſpire, couggant, 
promiſe, or make. any Oaths\,, that they ball not {ell their Victuals but at Certan 
Prices; or if. any Artificers,” Workmen, or Lubonrers, do conſpire, covenant, or 


promiſe together, or make any Oaths, that they ſhall not make or do their Works, 


but at a certain Price or Rate, or ſhall Enterpriſe, or tate upen them to finiſh - 
ahat another hath beg un, or hall ao bur a' certain Mort in 'a Day, or ſhall nat 


4 


work lut at certain Hours and Timely every ſuch Perſon ſo conſpiring, &c. ſhall 
forfeit for the firſt Offence ten Pounds, and if he pay not theyſame within fix Days, 
[hall | ſuffer twenty Days -Imyriſonment;' and for the ferund Offence ſhall forfeit 

twenty Pounds, &c. and for the Third, forty Pounds, &c. And if any ſuch Con- 
ſpiracy, Covenant, or Promiſe'be made by am Society, Brotherhood, or Company, © 


of any Craft, Myſtery or Occupation,” of the Vit#uallers* ahove mentioned, with 


the Preſence or Conſent of the more Part of them, that then immeaiately upon 


ſuch Att of Conſpiracy, e., over and beſides the particular. Puniſhment lefore 
oppein ted, their Corporation ſhall be diſſolved ; and a” the ſaid Offences "ſhall be 


termined at "the Aſſizes, Seſſons of the Peace, or Contt-Leet. "See 22 & 
1 70 | e dtn, IS ER Nel 


Se. 11. The Fifth of the abovementioned Proviſions depends chiefly 


upon 3 & 4B 6. 21. and 5 & GE 6. 14. By the firſt of which Statutes 


not Being an Inn-holder, or Viftualler} ſelling L 


. Retail in his Houſe, ſhall buy to ſell ggain any Butter or Cheeſe, unleſs he "fel File 
ſame again by Retail, in open Sho,” Fair, or Market, not ſelling more than 4 


Weight of Cheeſe; or Barrel of Butter at one Time. 


* 


Seck. 12. And it is farcher enacted by che ſaid statute of 5 & 6 E. 6. 14. 


which is „ re pal Statute relating to- this Matter, That, whoſoever fhall 


ſer ver, coming by Land or by Water toward any Market or "ir to be ſold in the 


ſame, or coming toward an) City, Fort, Haven, Creet of Road of this Realm, 
or Wales, from any Parts beyond the Sta, to be fold, or make any Bargain, 
Contract, or Promiſe for the baving or 1 * 4 the ſame, or any Part thereof fo. 
| ſhall be in the "Market, Fair, City, or 


coming as is aforeſaid, before the ſame 


Port, &C: ready to be ſeld, or hall make any Motion by Word, Letter, Meſe 0 
ſage, o. otherwiſe, to any Perſon or Perſons, for the inhanſing of the Fire, . 
dearer ſelling of any Thing above mentiontd,. or elſe diſſpade, move, af ſtir. any 
ene coming to the Market ar Fair, to abſlain or forbear te bring or convey ay 


8 wu? 1. 5 
& i K 
| I. 


) - 
ö * 
þ | \ 


= 


tought, ' any Merchandixe, Victual, or any other 7. hing what- g 


, 


<4 


VVV 
. the Zlung! dove reheaifed, to any Market, "Fair, City, "of: Pil, ee. 14 be fall | 
ſhall be | aermed 4 For aller. e mY SH 1 >a" lat FY a 5 F; 2 > 3 | 

Seck. 3. It hath been reſolved, That an Indiftment-upon'this;Clauſe;.1Rol.Re.421.- 
charging the Defendant withy ing 7. S. at ſuch a Place near à Certain 
Townz and them buying of certain Gœods, which he was about to 
ſell in the Market of ſuch Town, is inſufficient, becauſe it is nat e4- 
preſly ſaid, that the Goods ſo bought wete coming to the Market to be fold. 

Seek. 14. And it is farther enacted by the ſaid Statute 5,& 6 Ed 6. 14. 

Par. 2. That nge ver ſhall n any Means fegrate, obtain, enger into his Hands © 
er Poſſeſſion, in i Fair on Markes, any Corn, Wine, Fiſh, Butter, Cheeſe, Can- 
dles, Tallow, gpeep,"*Lambs,” Calves, Swine, Pigs, Geeſe,” Capons, Hens, 
Chickens, Pidftons, Conies, or other dead Victnal whatſoever,. that ſhall be 
brought to any Fair or Market to br ſold, and do ſell the ſame again in any Hair or 
Market holden in the ſame Place, or within four Miles thereof, ſhall le taken for 4 
Regrator. 124 1 3 8 . 12 : % % 6 * | 
Seer. 15. And it is farther enacted, Par. 3. That whoſoever ſhall engroſe 
or get into hit Hands ly buying, contracting or promiſe tating, ather than t * 
Demiſe, Grant, or Leaſe o Land er Tithe, any Corn growing in the Fields, or 
any other Corn or Grain, Butter, Gheeſe," Fiſh, or other dead Vickuals whatſoever, ® 
within the Realm of England, 0 th Intent to ſell the ſame. again, ſhall be re- 
puted an unlawful Fee „ ee e ee 5 HG, | 


8 * , N er S 4 80 

In the Conſtruction of the laſt mentioned Clauſe, the ſollowing Opinions 
have been holden. 7 

7 | 0 * * 75 * Cy 6p + E 2 2 7 1 4 4575 ET... 3 ä 
Sect. 16. I. That *Salt is a Victual withinghe Meaning of it, not only be- ; tad. 195. 
cauſe it is of Neceſſity of it ſelf for the i and Health of Man, bur al- H. F. C. 153. 
ſo becauſe it ſeaſoneth and maketh wholeſome Zeef, Pork, and other Vi- C231. 
ctuals, in which Reſpect it ſeemeth it {elf to come under the Notion of 
Victual, and ſeemeth to be ſo underſtood by the Makers of 13 E. 2 as 


appears from Par. 21 of that Statute. Rf 
Sec, 17. II. That ſuch b Victual only as is neceſſary for the Food of » ; 1:6: 195. 
Man is within the Purview of it; and thereſqre that Apples, and Cher- I. P. C. 152. 
ries, and ſuch like Fruits, are not within the Iiſtent of it q fot the Words „ 
are, Corn, or Grain, Butter, Cheeſe, Fiſh, or other dead I ictnals, which Cro. Ja. 214. 
Words are ſaid to import the ſame as if it had been ſaid, or other dead 
Victuals of like Quality: Alſo it is ſaid, That there is not any Thing 
prohibited within the Statute, but What hath a Proviſo, how in ſome . _ 
Kind it might be bought; and therefore, ſince there is not any ſuch « ; Lat. 496. 
Provifo for Apples, that they never were intended to be reſtrained: And H. P. C :5:. 
agreeably hereto it hath been holden, That neither Hops nor 4 Malt are 77 Owen 
within che Meaning of the Statut. A W £4 8 $54 ns” Kol. Re. 12. 
Sed. 18. III. That the buying of Corn, with an Intent to make 
e Starch of it, and then to ſell it, is not within the ſaid Clauſe, becauſe it « griag. ;, 6. 
is not bought to be ſold again in the ſame Nature in which it was bought, Owen 135. 
but to be firſt altered by a Trade or Science, and then ſold again. And .. 
for the like Reaſon it ſeemeth to be the better f Opinion, That the buying Cro Ca, 31. 


of Corn in order to make Meal of it, and then to ſell it, is no way with- Con. Owen 
in the ſaid Clauſe ; and that the buying ,of 8 Barley my an Intent to Vc. 5 
make into Malt, and then to ſell it, had no need of the Exception made 3 Inſt. 196. 
for ĩt in the ſaid Statut on arr oh etc 4 | * 33: 
Seck. 19. IV. That there is no Neceſſity in an Information or Indict- Con. Owen. 


ment grounded on the ſaid Clauſe for ingroſſing any Victual therein men- 33. 


1 


— 


tioned, to ſay, h That the Defendant did not come by it by a Demiſe of J 159. 
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2 Leon. 29. 


GE: 6. 14 Par. 4, 5, 6 6. Thit*whoover hall offend in any 


: Bulft 317. 
Cro, Ca, 381. 


and forfeit. the double ¶alue of the 2 C. and 


06 er Als 9, 400 ences 90 like „ f 


Land, . dot that 75 Dfcndatit; if tie have hy” (i Mares to all8ige 


his Defence, may give it in kn. 
„ Selk 20. V. Thac whey fuch Itiformation, &t: the Wotasbf the Sta- 


tute mult be preciſely purſtied, Au theref tet ic is nit ſufficient! co fay, 


That the Defendant bought lo müch Co Sc, beexulMhe Words are, 


all:ingroſs, or get into Fr by biying; TO 
ſp ee, » And it is farther 080 by che faid Seti of 1 
if the Dings efore 


recited, and be the#eo duly convicted, ſhall for' the firſt 0. 725 Inpri- 
ſenment fe or tr N K far and Pr. on — of the 60 > by him long ht or 


gad; and for the. freond ence, ſba tr Imprilonment fc Ne, pre half Tear, 
f of: 725 the third Fr fence, 1 5 be 


ſet on the Fallen, 2 orfeis all bs Code, ana be compltttd to Prifon during the 


Hing s Pleaſure” 
Set. 22. And from — it 12 80 ea to Glow, That no Infor- 


mation for any of the above mentioned Offences, apainſt the ſaid Statute, 


can be good, without ſhewing in certain the Quantity of the Thing in 
Relation to which the Defendant is ſuppoſed to have incurred the Penalty, 


not only becauſe othetwiſe the 2 
tion can never be pleaded in Bar o other, becauſe it cannot appeat 
that both of them were brought for the ſame Thing, but alſo becauſe 


it cannot appear to the Court What Forfeiture the Dekeßdant oughtto incur, 
unleſs the Extent of the Offence, which is to be the Meaſure of it, be 
ſpecially ſet forth : And for theſe Reaſogs ir hath been adjudged, Thar 
an Information for ingroſſing Corn, the Gad whereof is n by 


the Word Cumulus only, is not god 
Sed. 23. And it is farther enacted by the ſaid Statute of 56 E. 6. 14. 


15 15 be given on ſuch an Informa- 


* 8. 2 f am Perſon having ſufficient Corn and Grain, for the  Provifien 


5 own Houſe, and ſowing of his Grounds for one Tear, do buy any Corn in 
Fair or Market, for the Change of his Sted, and do not bring to the ſame 


| Fair or Market the ſame 775 » ſo much Corn as he ſhall fortune to buy for his 
e 


Seed, and ſell the ſame if be can, as the Price of Corn thts goeth in ibe ſaid 
Market or Fair, that then oy ſuch, Perſon Jus forfeit the double Value of the 
Corn ſo bought. 
Sect, 24. And it is farther enacted, Par. 9. That if any Perſon ſtall buy 
manner of Oxen, Ronts, Steers, . Eteifers, Calves, Sheep, Lambs, 
e or Kids living, and ſel the ſame again alive, unleſs he keep and feed the 
ſame five Weeks,” he ſhall loſe the double Value of the Cattle ſo bought and ſold, 
one Moiety whereof If all be fo the Ai ing, and the other Moicty to bim that will foe 


for the ſame. 


The Principal Exceptions out of the above mentioned Statutes ſeem to be 
reducible to the 3 Heads: 


1. Such as Miehae to Corn. 
2. Such as relate to Butter and Cheeſe, and dead Cattle. 
3. Such as relate to Beer, Cyder, and Mum. 
Such as relate to Fiſn. 
5. Such as relate to Wine, Oil, Sugar, Salt, Cc. 
6. Such as relate to Fiſhmongers, Victuallers, Butchers, Poulterers, . 
7. Such as relate to Badgers and Drovers. 
8. Such as relate to Leſſors, Cc. 
9. Such as relate to Shipping and Caſtles. 


10. Such as relate to Towns · Corporate. 
1 3 aug . he ©; © F. 
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Wales; 9 5 Par. 26. 


aſter and 1 M. . 25. 


0 Par. 26. 
Corn 1 Ja. 1. 28. 


Ca. 1. 4. 
12 Ca. 2. 4. 


Fo 


Seck. 28. As to the Second of the above mentioned Exceptions, re- Vide ſupra 

lating to Butter and Cheeſe, and dead Cattle, it is enacted by 21 Fa. 1. 22. Ne! 4 

That neither of the abovementioned Statutes of 3 G4. Ed. 6. 21. er 5 C. 1 

6 Ed. 6. 14. or any other Proviſion whatſoever before that Statute made, concern- 

ing the Sale of Butter and Cheeſe in open Shop, Fair or Market, or the providing 

or buying of any Butter or Cheeſe, (ball in any wiſe extend to any Cheeſemonger, 

or Tallow-Chandter, free of the City of London, and having been brought up 

as an Apprentice ſeven Tears, trading in Butter and Cheeſe, for ſuch Butter and A 

Cheeſe, and either of them, as he ſhall ſell in London, Weſtminſter, or South- 

wark ; for the victualling of any Ship of the King or Subje,. or to any, Butter 

and Cheeſe, which he ſhall ſell by any (wamities at one Time, and to ene Perſon, 

not exceeding four Mey of Cheeſe, or four Barrels of Butter, without. Frand, ſo 

as he ſell the ſame in open Shop, Fair, or Market: Provided that if the Fuſtices 

of Peace of any County at their Quarter-Seſſions, ſhall declare that ſuch Traatrs 

frall forbear to buy any Butter or Cheeſe, for any Time within ſuch County ; the 
| . then 
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_—_ // ONS EN. 
then during #he "Time of Tech ren the ſaid 7 aden in Butter and Cheeſe, | 
that. ſhall, Jux am ſuch Butter. or Cheeſe, 7220 Il the ame again In retail, con- 
e 12 not bi a Fam the: Penalties 1 ertof., ” 2. 
N 4 14 V. & M. 8. Tha ie. ſhall a 


ng 10/679 9] the lee e en e be f 


DL. . And it is farther,cnadted by 3% 17. & M. 8. That i 
be lamful fen everj Perſon, native.or, farcign, a any Time, to. ſip, lack, carry, 
| and tranſport, or export, from any Place within England, Wales, or Berwick 
en Tweed, into any Part of the World in Amity with their, Majeſties, all Sorts 
| of Beef, Pork, or Hogs-fleſb, Butter, Cheeſe, or Candles, free from any Cuſtom: or 
Imp ofition, whatſoever. ; ' "OE we 5 . | 2 * | F ou : A. . 1 * 
Set. 30. As to the Third of the above mentioned Exceptions, re- 
lating to Beer, Cyder, and Mum, it is enacted by 1 Vill, & Mar. Sell. 1. 
Ch. 22. That am Pen may export am ſtrong Ale, ſtrong Beer, Cyder er 
Mum to be ſpent Beyond the Seas, paying Cuſtom for the ſame, at the Rate of one 
 ShiMling for every Tun, in ſuch manner as is ſet forth more at large in the ſaid 
S th. Fi ˙ AAA er ne: - oy 5 
Seck. 31. As to the Fourth of the aboye mentioned Exceptions re- 
lating to Fiſh, it is enacted by the ſaid Statute of 5 & 6 Ed. 6. 14. Par. 7. 
® That the buying of any dried or ſalted Fiſh, Herring, or Sprats (not. foreſtalled) 
| 2 45 for reaſonable Prices, ſhall not be deemed am Offence contrary to the 
aid ,, 8 F 
Seer. 32. And it is farther enacted by the ſaid Statute, Par. 1 5. That. 
it ſhall be lawful for any Sulject, dwelling within one Mile of the main Sea, 1 
buy all manner of Fiſh freſh or ſalted (not foreſtalling the ſame,) and to ſell the 


ſame again at reaſonable Prices. 


. 


Se. 33. And it is farther enacted by FI. 5. Par. 13. That. ſo much of 
the ſaid Statute of 5 & 6 Ed. 6. 14. and ſo much of all other Statutes againſt Re- 
grators, Ingroſſers, and Foreſtallers, as concerneth the baying of Sea-fiſh unſalted, 
or Mud. Fl to be taken and brought in any Engliſh Subjects Ships, Crayers, or 
othey- Veſſel, into any Place of this Realm, ful be atterly repealed for ſo much of 
the ſaid Fiſh, as any Buyer upon the Sea by way of Foreſtalling or Regrating, ſball 
bring and diſcharge in any Port or Haven within this Realm. © 2 

Sect, 34. As to the Fifth of the above mentioned Exceptions relating 
to Wine, Oil, Sugar, Salt, &c. the ſame Exception is made in Relation 
to Wine, Oil, and Salt by the ſaid Statute of 5 El. 5. Par. 13. as is ſet 
forth in the laſt Section concerning Fiſh unſalted, or Mud-fiſh. 

* Sect. 35. And it is farther enacted by 13 El. 25. Par. 21. That the ſaid 
| Statute of 5 & 6 E. 6. 14. is not meant to extend, nor ſhall extend to any Wines, 
Oils, Sugars, Spices, Currants, nor other foreign Victuals, brought into this 


8 


Realm from beyond the Seas, Fiſh and Salt only excepted. WR £5 
Sect. 36. As to the Sixth of the above mentioned Exceptions relating 
to Fiſnmongers, Victuallers, Butchers, and Poulterers, &c. it is enacted by the 
{aid Statute of 5 & 6 E. 6. 14. That the Buying of am Victual by any Fiſh- 
monger, Butcher, or Poulterer, as concern his own Faculty, Craft, or Myſtery, 
othermiſe than by Foreſtalling, which ſhall 165 the ſame again upon reaſonable Prices 
by Retail; or the buying of an Vine or other dead Victual above mentioned, being 
meet for Man's Suſtenance, by any Innholder, or other Victualler, to ſell the ſame ty 
Retail within his Honſe, or to any of his Neighbours for their Suſtenance, for rea- 
ſonable Prices, ſhall not be deemed any Offence contrary to the (aid AF. 
Cro Ca.zi4 ect. 37. Notwithſtanding this Exception it hath been reſolved, That 
1 Rol. Rep. any of the Perſons therein mentioned may be indicted for ingroſſing 
1 Victuals, with an Intent to ſell them again againſt the Form of the Sta- 
tute ; for it ſhall be intended that they ingtoſſed, and did not {ell at 


reaſonable Prices. 


* 


2 
- 


= - 9 IO | "0 0 „ N a 
Kcck. 38. As to the Seventh of the above mentioned Exceptions re- 

lating to Badgers and Drovers, it is enacted by xhe ſaid Statute of 5 ce 
6. E. 6. 14. P ar. 7. That the. Buying 57 am Corn, Fiſb, Butter Th Cheeſe, 27 


1 


any ſuch Bauger, Lader, Kidder,.. or Carrier, that. ſhall he allowed 10 that Office 


ee Jaſtices of e, Sc. wiel ſhall ſell er deliver in open Fair or 
 Mukety, or to any other. Vittualler, er ib any other. Perſon for the Proviſion of his 


Houſe, ull ſuch Corn, Grain, Bitter und Cheeſe, as, any ſuch Perſon. [hall Eny, 
er cauſe. to be bonght, und that within one 3 D Wy he 2 ſo buy — 

ſuch Corn, Grain, e Chee 5 ſo that the ſame ſhall be bong bt. without Fore- 
ftalling,. ſoall not. be deemed any fence contrary. to the ſaid State. 

Sect. 39. And its is farther enacted by che ſame Statute, Par 12. 7hat 
it (pall.be lawful to every Perſon mb ſhall be alloned by Mee Tuſtices of Peace, 
to byy' (otherwiſe than by Foreſtalling,) Corn, Grain, or Cattle, to le carried ty 
Water from any Place within this, Realm, or. Wales, anto any ot lber Place mithin 
the ſaid Realm, or Dominiong,. if he. ſhall without Fraud embark" within forty 
Days next after he ſhall have bought the, ſame, or talen Covenant, er Promiſe for 
the buying thereof, and with all poſſible Expedition: tranſport. the ſame to. ſuch 
Place as his Cocket ſball declare, and there unlade the ſame, and brin 9 
thereof from a Faſtice of Peace of the Cuunty, or Head-Officer of ile Jomn, and 
Cuftomer of the Hort where it ſhall be unladen, &c. to be directed to the Cu- 
ſtomer and Comptroller-of the Port where it ſhall be embarked, © 

Sect. 40. And. is farther enacted by the ſame Statute, Par. 16,17. That 
it ſhall be lawful for any Perſon known for a common Drover, being licenced ty 
three Juſtices of Peace, &c. to buy Cattle in ſuch; Shires where Drovers had been 


wont in Times paſt, accuſtomably to buy Cattle at their free Liberty and Pleaſure, 


and to ſell the ſame as is aforeſaid, at reaſonable Prices, in common Fairs or Mar- 
kets, diſtant from the Place where he ſhall buy the. ſame forty Miles, ſo that the 
ſane Cattle be not bought hy Way of Foreflalling. , | 

Sec. 41. And it is farther enacted by 5 El. 12. and 13 El. 25. Par. 20. 
That no Drover of Cattle, Badger, Lader, Kidder, Carrier, Buyer or Tranſporter 
of Corn or Grain, Batter and Cheeſe, ſhall be licenced to any ſuch Office or Doing, 
in any County except Weſtmorland, Cumberland, Lancaſter, Cheſter or 
York, but only in the General open (Quarter-Srſſhons of the Peace, to be holden 
in the Shire where ſuch Perſon ſo to be allowed ſhall dwell, and ſball have dwelled 
three Tears next before the Teſte of his Licence: And that ,no;Perſon te ad- 
mitted to any 7 the ſaid Offices or Doings, but ſuch only as be on have been mar- 
ried Men, and ſhall be at the Time ef ſuch Licence to be granted, Houſbolders, and 
not. Flouſhold: Servants, nor Retainers to any Perſon, and of the Age of thirty 
Tears : And that ſuch Licences. ſhall be good offfy for one Tear next after the 
Hate, and ſhall bear Date of the Day and Place where the ſaid Seſſions fhall be 


« 


olden, and ſhall be ſigned and ſealed with the proper Hands and Seals of three 
Juſtices. preſent at the ſame Seſſons, whereof one ta be of the Quorum, on Pain 
that every Perſon that ſhall take any Licence contraty to this Ordinance, ſhcll fer- 
feit five Pounds, and that all Licences made otherwiſe than is before expreſſed, 
ſhall be void; and that the Fuſtices in the ſaid Seſſtons ſhall by their Diſcre:ion, 
take Bond and Surety from Time to Time, by Recognizance of ſuch as ſhall be al- 
lowed a common Drover of Cattle, Badger, or Lader, &c. that they nor any of 
them ſhall by Colour of ſuch Licence foreſtall, or engroſ, or otherwiſe do any 


. * 


Thing contrary to the Meaning of the ſaid Statute of 5 & 6 E. 6. 14. And that 
every ſuch Licence and Recognizance ſhall be made and written by theClerk of the 
Peace of every County, where ſuch Licence ſhall be granted, or ly bis Deputy, and 
by no other Perſon; and that every Perſon that (hall have any ſuch Licence, ſhall 
pay to the Clerk of the Peace, &c. Twelve-pence only ; and for every ſuch Recogni- 
Zzance, eight Pence; and for regiſtering the ſame Licence and Recognizance, four 


Qqq Pence; | 


Chap. 80. O Foreſtalling; and Offences of like Nane. 24. 
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Pence; and that the ſaid Clerk, Bec. for the ſaid Fre, ſhall keep ane Rene Poet, 
and therein [hall regiſter and write all the Names, Sirnames, and Dreiling-Placer = 
of ſuch as (hall be fo licenced, with a brief” Entry of the ſald Licence, and of 
the Day, Time, and Place where it ſhall be granted ; ang.that the ſaid Clerk 


the Peace ſhall bring the ſaid Book to every Bt ons, that 6 7 what Num- 


ber of Licences have been granted. And that no Perſon ball by Authority of 
any fuch Licence, buy any Corn or Grain but of open Fait or Market to ſell again, 
unleſi he ſball be thereunto licenced by ſpecial and expreſs Wards contained in ſuch 


Licence, on Pain to forfeit frve Pounds. for: every Time that he ſhall do to the 
contrary, and that . of the 2 afore rehearſed, ſhall be to the 
(Lyeen, and the othetiigo Him who will ſue for the ſame, & 
Seck. 42. As to the Eighth of the above mentioned Exceptions relating 
Leſſors, it is enacted by the ſaid Statute of 5 & 6 E.6. 14. Par. 7. 
That the taking of any Cattle, Corn, Grain, Butter, Cheeſe, or any other Thin 
in the ſaid Statute mentioned, . reſerved without Fraud or Covin, upon any Lek 
for Life or Tears, ſhall not be deemed any Offence contrary to the ſaid Statute. 
Seck. 43. As to the Ninth of the above mentioned Exceptions relati 
to Shipping and Caſtles, it is farther enacted by the ſame Paragraph & 
the ſaid Statute, That the ſame? ſhall not extend to Proviſion made, without 
Fraud, by any Perſon, 4 any of the Things in the ſaid Statute mentioned, for 
the victualling of any Ship, Caſtle, or Fort, within the King's Dominions, with- 
out Foreftalling, which 2 be employed only to that Uſe and Purpoſe, &c. 
S:&, 44- As to the Tenth of the above mentioned Exceptions relatin 
to Towns-Corporate, it is farther enacted by the fame Paragraph, 7ha 
the ſaid Statute ſhall not extend to any common Proviſion to be made with- ke 
out Fraud by any Perſon, of any of the Things, in the ſaid Statue memioned for 
any City, Borough, or Tomn. corporate. 5 . . 
Sect. 45. Alſo it is enacted by the ſaid Statute of 5 El. 12. Par. 9. 
concerning the licencing of Badgers, &c. That nothing therein contained Ve 
ſhall in any wiſe extend to f he P rejudice of the Liberty of any City or Town-corpo= ſig 
rate, but that every of them may afſign and licence Purveyors, for the Pro- 
vifion of the ſame, as they might have done before, e 
See. 46. As to the third Point, viz, in what manner Offenders of 


this Kind are to be proceeded againſt, it is enacted by rhe ſaid Statutes juc 
of 5&6 E.6.14. Par. 10, 11. and 5 El. 12. Par. 8. That the Juſtices of in 
Peace of every County at their Quarter-Sefſions may enquire, hear, and determine pri 
all the Offences contrary to etther of the ſaid Acts within the County where any ſuch 
Seſſions [hall be kept, Ly Inquifuion, Preſentment, Bill, or Information before ihem of 
exhibited; and by Examination of two lawful Witneſſes, or by any of the ſame De 
Ways or Means, by their Diſcretion, and make Proceſs thereupon, as though they - . 


were indicted before them by Inquiſition, or by Verdic᷑ of twelve Men or more; and 
upon the ConviGion of the Offender, by Information or Suit of any other than the 
Kine, to make Extradts of the Moiety of the Parfeitures to be levied to the King's 
Uſe, &c. and to award Execution of the other Moiety for the Complainant, &c. 
by Log facias, or Capias, 4s the King's Juſtices at Weſtminſter »ſe 5o 

0, &c. | Tos | 

Sect. 47. Allo it is provided by 31 El. 5. which ordains that Infor- 
mations for Offences againſt Penal Statutes, muſt be laid in che proper 
County, That nothing in the ſaid Statute contained, Pall extend to au) Infor- 
mation or Declaration, for any Offence compriſed in any Statute made againſt 
Ingrofing, Regrating, or Foreſtalling, where the Penalty or Forfeitare ſhall appear 
to be 10 the Value of twenty Pounas, or. above, but that every ſuch Offence may 
ve laid in any County at tht Pleaſure of the Informer. 
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1. Who ſhall be 10 to be a Barrator, | 
2. In what Manner ſuch an Offender i is to be pr 
3. To what Puniſhment he js liable. n ge 


Seck. 1. As to the firſt Point it ſeems, Ther N Ren io $/2dmhes I 
Mover, Exciter, or Maintainer of Suits or Quarrels, either in Courts, or Eo. Lit FF. 
in the Co 8 Co. 36, b. 

Sect. 2. Aud f it is ſaid not to be material, whether the Dune L 
wherein ſach Suits are commenced, be of Record” or not, or - whether Co: Lit. 268 
ſuch els in the Country relate to a dif ſputed Title of Poſſeſſions or 8 Co. 36 N 
not: But that all kinds of Diſturbances of the Peace, and the ſpreading ” 
of falſe Rumors and Calumnics, whereby Diſcord and 2 may grow 
among Neighbours, are as proper Inſtances of Barratry, the taking or 
keeping che Poſſeſſion of Lands in Controverſy. * | 

Se&. 3. But ir hath been holden, Thar a Man ſhall not be adjudged 
a . in Reſpect of any Number of falſe Actions brought by him - x Rol. Abe, 
his own Right; however iſ ſuch Actions be mexely grqundleſs and 355-4. 
vexatious without any manner of Colour, and brought only wich a De- 04d. 98. 
ſign ro opprels the Defendants, I do not ſee why a Man may not as pro- a Co, 16 b. 
perly be called a Barrator for bringing ſuch Actions himſelf, as for Rirring” 
up others to bring rhem. 

Sect. 4. But ir ſeems, That an Attorney is in no Danger of being 
judged guilty of an Act of Barratry, in reſpect of his maintaining another 3Med. 97,98. 
in a groundleſs Action, to the commencing whereof he was no way 

riv 
; A 5. Alſo it ſeems clear, That no one can be a Barrator in reſpect 
of one Act only; for every Indictment for ſuch Crime muſt charge the g co. 36. b. 
Defendant with being Communis Barracf ator. 

Sec. 6. It ſeems to have been holden, That a Feme-Covert cannot be 
indicted as a common Barrator, but this Opinion ſcems juſtly queſtionable ; Rol. Re 39. 
for ſince a Feme-Coverr is as capable of exciting Quarrels, in the frequent 
Repetition whereof the Notion of Barratry ſeems to conſiſt, as if ſhe Was See Chap. x. 

ſole, why ſhould ſhe nor. as propetly be indictable for ite? Ses. 13. 
Ses. 7. As to the fecond Point, viz. In what manner Offender \chis 
Kind are to be proceeded againſt, it is enacted by 34 E. 3 a in 
every C ounty 25 be af ned fer the K ceping of of the Peace one 174 * with . 
him three or four of 17% off worthy of the County, &c. and that they have 
Power to reſtrain Offenders, Rioters, and all other Barrators, and to purſue, arreſt; 
take, and chaſtiſe them, according to their Treſpaſs or Offence ; and ſo cauſe them 10 
be impriſoned and duly puniſhed according to the Law and erp of the Realm, 
and according to that mhichiige they full ſeem bef 0 Lo LE their D feine, ang 
good Adviſement, Tee, 
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Yelv. . Se It ſeemeth from theſe Words, That Juſtices of Peace (as ſuch) 


| have Coguizance of Barratry without any other Commiſſion, ſed Quære; 
Rol Re. 161. for the contrary Opinion ſeems to have been holden in Rolles Reports. 
< Sͤeck. 9. However it ſeems clear, That no general Indictment of this 
| Mod. 288. Kind, charging the Defendant; Wich being a comman Oppreſſor, and Di- 
x Sid. 282. ſturber of the Peace, and Stirrer up of Strife among Neighbours, is good, 
A Cro. Ja. 526. without adding the Words communis Barra ator, which is a Term of Art 


-, _ appropriated by the Law to this Purpoſe: \ 5 
. = 2 Rol. Abr. Self. 16. 1 Alſo it ſeemeth to be certain, That an Indictment of Bar- 
79: Pl 3. 83 ratry concluding contra formam Statuti, is good, though £9 Statute be made 
Cro. Ja. 527, directly againſt it, but only for the Puniſhment of ir, ſuppoſing it an Of- 
Cro. Ca. 340. fence art Common Law. OY 7 183257 £53 08 Lie! 38 11880 o WO : 
4% „ Self. , Alſo ir harh been holden, That an, IndiQmept. of this 
Cro. El. 148. Kind may be good, without alledging the Oflencę at any certain Place; 
©:Keb 410. beczüſe from the Nature of the Thing, conſiſting in the Repetition of 
Con. Lerch ſexeral $08. it muſt, be intended x9, have happened in ſeyeral Places, for 
94 Which Cauſe it is ſaid, That a Trial ought to be by a Jury from the Body 
„ Of tht COL. e OG A Wonka. os 
I Rol Re 295. | * of VUBINKE 953 55 
An Sect. 22, But it hath been reſolyed, That ſuch, an, IndiQment is 
5 not good, without concluding cantra Pacem, Cc, for this is an eſſential 
Wd T0, Parr, of it. O AE un e 01 97 bad oi align KJ (55 
45 Mod. 18. Seck. 1 3. 4 Alſo it ſeemeth to be ſettled Practice, not to ſuffer the 
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Proſecutor to go on in the Trial of an Indictment of this Kind, without 


giving the Defendanta Note of the ert Matters, which he intends 
to prove againſt him; for otherwiſe it will, impoſſible to prepare. a De- 


fence 5 el general, 


de againlt ſc nd uncertain. a Charge, which may be proved 
FE 


7 828 9 
LF 


Hutton (o Seck. 14. As to the third Point, vi. In what manner Offenders of this 
Find are ro be puniſhed; it is. faid, That if they be common Perſons,” 
they are to, be. fined and impriſoned,” and bound. to their good Beha- 
Vide 1 Dan. viout 3 and if .they. be of any Profeſſion relating to the Law, that 
ob 1175 my ought alſo to be farther puniſhed, by being diſabled to practiſe for the 
15. rutute. 18 2 th 6p» EE | 
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F NEfences under the Degree of Capital more immediately againſt the 
Subject, not amounting to an actual Diſturbance of the Peace, which 

may be committed by private Perſons without any Relation to an Office, 
and which: are neither infamous nor gtoſſy ſcandalous, and more imme- 
affect the Intereſts of particular Perſons, ſeem to be reducible co 
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upon the Loan of Money to give the Lender a certain Profit forthe Uſe lag 18 
of it, upon all Events, whether the Borrower- make any Advantage of it, Sec Bro. Uſu- 
or the Lender ſuffer any Prejudice for the Want of it, or whether it be '*- - 
repaid ön the Dyy appointed, or o.. 5, on 
Seck. 2. Andina larger Senſe it ſeemeth, That all undue Advantages 
taken by a Lender againſt a Borrower come under the Notion of Uſury, Cibf 17e. 
whether there were any Contract in relation thereto, or not; as Where 
one in Poſſeſſion of Land, made over to him for the Security of a certain 
Debt, retains his Poſſeſſion after he hath receiv'd all that is due from the 
Profits of the Land. Z OD 6 > 9 Ng 
| See?. 3. But it hath been reſolved, That an Agreement to pay dou- : Ro. A. 801. 
ble the Sum borrowed, or other Penalty on the Non: payment of the Fl 2. 
principal Debt at a certain Day, is not uſurious, becauſe it is in the 20 . 1 
Power of the Borrower wholly to diſcharge himſelf, by repaying the 2 Ion. % 
Principal according to the Bargain. . 8 5 
Sec. 4. As to the ſecond Point, vis. How Uſury is reſtrained by | 
the Common Law; it is ſaid, That anciently it was holden to be ab- = ; 126. 251. 
ſolutely unlawful for a Chriſtian to take any kind of Uſury, and that 2 Rol. A. 800, 
whoſoever was guilty of it was liable to be puniſhed by the Cenſutes of _ he 
the Church in his Life-time; and that if after Death any one was found 507. * 
to have been an Uſurer while living, all his Chattels were forfeited to the Fl: 293, 
King, and his Lands eſcheated to the Lord of the fee. 294. 
Sect. 5. Allo it ſeemeth to have been the Opinion of the Makers of 
ſome late Acts of Parliament, as 5 Ed. 6. 20. 13 El. 8. Par. 5. and 


21 Fac. 1. 17. Par. 5. That all Kinds of Uſury ate contrary to good 


Seck. 1. And firſt it ſeems, that Uſury, in a ſtrict Senſe, is a Contract Woods io 
171. 


+ 


Conſciefice. 70mg Va d:Ro A.8or. 
Seck. 6: b And agreeably hereto it ſeemeth formerly. to have been the 1 1 
general Opinion, That no Action could be maintained on any Promiſe to P:. —_ 2 
pay any Kind of Uſe for the Forbearance of Money, becauſe chat all : Rol. Re. 
ſuch Contracts were thought to be unlawful, and conſequently" void. $39,240,009. 
Seck. 7. But it ſeems to be generally agreed at this Day, © Thar the „ , oh a 
Taking of reaſonable Intereſt for the Uſe of Money is in it (elf lawful, Pl. 33. Q 
and conſequently that a Covenant or Promiſe to pay it, in Conſideration — 802, 
of the Forbearance of a Debt, will maintain an Action: For why, ſhould Winch 114, 
not one who has an Eſtate in Money be as well allowed to make a fait 1206. 
Profit of it, as another who has an Eſtate in Land: And what reaſon C Ca. * 
can there be, that the Lender of Money ſhould not as well make an Ad- A 5{ Pack 
vantage of it as the Borrower? Neither do the Palſlages in the Mefairal 
Law, which are generally urged againſt the Lawfſulneſs of all Uſury, if 


Vi 


fully conſidered, ſo much prove the Unlawfulneſs, as the Lawfulneſs of £4. 23. 
it; for if all Uſury were againſt the moral Law, why ſhould it not be as vel. 25: 
much ſo in reſpect of Foreigners, of whom the Fews were expreſly allow- 3 15 
ed to take it, as in reſpect of thoſe of the ſame Nation, of whom alone Deurer. 23. 
they were forbidden to receive it? From hence it ſeems clearly to follow; er 19, 40. 
That the Prohibition of it to that People was merely politieal, and eonſe- 

quently doth not extend to any other Nation. K 
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Of . Bock I. 


Selk, g. As to the Third Point, viz. How Uſury is reſtrained by 
Statute, it is enacted by 12 Aye 16. That pe Perſon whatſoever, from and 
after the nine and _twenticth Day of September, in the Tear of our Lord, 1714. 
von u Contratt which ſhall. be made from and after the ſaid nine and\tmentieth 
Day ef September, take, - dire@ly. or ens for, Loan am 
Merchandixe, or other Commodities whatſoever, above the Value of five Founds, for 


the Forbearance of one hundred Pounds for a Tear, and ſo after that Rate for a greater 


or lefſer Sum, or for a longer or. ſhorter Tine; and that all Bonds, Contracts, and 


Aſſurances mhatſocver, made after the Time aforeſaid, for Payment of any Principal, 
or Money to be lent, ar couenanted to be performed upon or for any Uſury, whereupon 


or whereby there (ball be reſerved or taken ghove the Rate of fue Pounds in the Hun- 
&red, as aforeſaid, ſhall be wrt nA and that all and every Perſon or Perſons 
#hatſcever, which hall after the Time aforeſaid, upon any Contr af to be made after 
the ſaid niue and twentieth Day of September, take, Accept, and receive, by 


or Intereſt of any; Wares, Merchandize, or other Thing or Things whatſoever, 


Vice Cro. 
4 25. 
b Pl. 
19. 

Noy 47. 


Cro. Ca. 283. 
the ſaid nine and tmentieih Day of September, take or receive, direttly or in- 


or by any deceitful Way or. Means, or by any Covin, Engine, or decetfhi Convey- 


ance, for the forbearing or giving Day of Payment for one whole, Tear, f and 
for their Money or other Thing, above the Sum of five Pounds for the forbearing 


of one hunared Pounds for a Tear, and fo after that Rate for 4 greater or leſſer 
Sum, or for 4 * longer or ſhorter Term, ſhall forfeit and loſe for 7 ſuch Offence 
the treble Value of the Maney, Wares, Merchanaize, and other Things ſo lent, 
bargained, exchanged, or ſhifted. ing „ 
Sie. 9. And it is fart het enacted by the ſaid Statute, That every Seri- 
ener, Broker, Solicitor, and Driver of Bargains for Contracts, who ſball, after 
direttly, any Sum or Sums of Money, or other Reward or Thing, for Brokage, So- 
liciting «, Digg or Procuring the Loan, or forbearing F any Sum or Sums of 


| Money, over and above the Rate or Value of five Shillings for the Loan, or for- 
| bearing of one hundred Pounds, for @ Tear, and ſo rateably; or above twelve 


Pence, over and above the Stamp · Duties, for making or renewing of the Bond or 
Bill fox;Loan, or forbearing thereof, or for any Counterbond or Bill concerning the 


* g , 


ſame, ſhall forfeit for every ſuch Offence tmenty Poungs, with Cefts of Suit, ang 


ſuffer Impriſonment for half a Tear, the one Moiety 1 all which For fetteres ſhall 


be ta the Queen, the other to him that "x i for the ſame, in the ſame County 


where the ſeveral Offences are committed, cc. 3 
The Expoſitions which were made of the former Statutes of Uſury be- 


iog equally applicable to this Which is penned almoſt in the very ſame 


Dalif. 14 
Con. Raym. 
197. 


2 And, 127. 
Moore 75 2. 
PI. 1035. 
Cro Ja.32,33. 
Yel. 47. 


1 Mod. 69. 
3 Keb. | 42. 
2 Mod. 307. 
1 Saund. 294. 
Raym. 196. 
2 Keb. 525, 
690. 
1 Bulſ. 17. 


Words, 1 ſhall take Notice of the Principal of them; as, 8 
Seck 10. I. That a Conttact made before the Statute is no Way with- 


in the Meaning of it, and thereſore that it is ſtill lawful to receive fix 


per Cent. in reſpect of any ſuch Contract. | 1 
Seck. 11. II. That a Bond made, bon fie, to ſecure a juſt Debt pay- 


able with lawful Intereſt, ſhall not be avoided by reaſon of a corrupt A- 
greement between others, to which the Obligee was no way Privy: As 
where 4. being indebted to B. in 1007. agrees to give him 3o/. for the 
Forbearance of that 100 /. for a Near, and gives him a Bond of 604, for 
Payment of the 30/. and for the Payment of the 1co/. enters into a 
Bond of 200 l. together with B. for the Payment of a true Debt of 100 /. 
Steer. 12. III. That the Receipt. of higher Intereſt than is allowed by 
the Statute, by vertue of an Agreement ſubſequent to the firfiContradt, 
does not avoid an Aſſutance fairly made, and agreeable to the Statyte, 
but only ſubjects the Party to the Forſeiture of the treble Value, for the 


1 4 Words 


Money, Woes, 


- 


i. 247 
Words are, That all Aſſurances for the Payment of any Principal, &c. where- 
upon or whereby there ſhall be reſerved or taken above the Rate of 5 J. in the Hun- 
ved, &c. ſball be wierly M t 8 
Se. 13. IV. That in an Aſſurance for the Payment of fifty Shillings 


for the Ule of 100. for fix Months, the Computation ſhall be by Kalen- 


—__ On K — rr co” — Ke — 
— — 9 
— 
—— 


dar and not by Lunar Months, becauſe hy the latter the Intereſt would Noy 37. 96. | 1 | | 
exceed the Rate allowed by the Statute.  , | 314 5 pac _ :| | 
See. 14. V. That the Receipt of Intereſt before the Time when it 2 Bulſ. , 20. 1 ; ( 
is in ſtrictneſs due, being yoluntarily paid by the Debtor for the greater _ * i 
Convenience of the Creditor, or for any other ſuch like Conſideration, Con ; Leon 9 25 it; 
without any Manner of corrupt Practice, or any previous Agreement of -95. | 7 [ | 
this Kind at the making of the firſt Contract, does not make the Party 1 


liable to the Forfeiture of the treble Value. | | wil 
Seck. 15. VI. That the Grant of an Annuity for Lives not only ex- 1 
ceeding the Rate allowed for Intereſt, but alfo exceeding the known Pro- 
rtion for Contracts of this Kind, in conſideration of a certain Sum of ß 
ſoney, is not within the Meaning of the Statute, unleſs there were ſome Cro. Ja. 253, 
underhand Bargain for the Security of the Repayment of the Principal or 4 (Mb , 
Conſideration-Money. : | * _—” 
Seck. 16. VII. That no 1 is uſurious, by which the Lender co. Ja. 208, 
runs the Hazard of loſing all his Money, both Principal and Intereſt: As 209,08, 509. 
where on the Loan of a certain Sum for a Year, for the Victualling of a 7 
Ship, it is agreed, That if the Ship return, the Lender ſhall have ſo many 2 Ro. Re. 48. 
thouſand Fiſhes at ſuch a Rate, which exceeds the Infereſt allowed by the 
Statute, and if the Ship neyer return, or if it periſh by unavoidable Ca- Lev. 54. 
ſualcies of Sea, Fire, or Enemies, that then he ſhall have nothing: Ot Sid. 27. 
where on the Loan of 30 J. a Bond is given for the Payment of 100 l. on ; Ke. 304. 
the Marriage of a Daughter of one of the Parties; provided, That if 
either of chem ſhould die before, that then nothing ſhould be paid: But 
it is clear, That if the Intereſt only be hazarded on ſuch a Contract, and 2 Ro. Re. 48. 
the whole Principal ſecured, the whole is uſurious. Alſo it hath been re- * 
ſolved, That an Agreement to pay more than the lawful Intereſt for the 
Loan of a certain Sum at ſuch a Day, if A. B. ſhall be then alive, and if 5 Co. 70. 
he ſhall be dead, then to pay ſuch a Sum which is leſs than the Princiz Moore 397- 
pal, is void by the Statute; for if ſuch a Contingency would exempt the 
Cale out of the Statute, by the ſame Reaſon twenty Lives might be ad- 
ded, and the Statute wholly evaded. | | e 
Sec. 17. VIII. That an Aſſurance made in Purſuance of a fair Agree- 
ment for ſuch Intereſt as is allowed by the Statute, ſhall not be avoided. Co. J. 577, 
by the Fault of the Scrivener, who draws it up in ſuch a Manner as to . i 
bring it within the expreſs Letter of the Statute: As where the Parties 4:5. 
ring 1¹ Within th p . . 415 
agree, That 57. ſhall be paid for the Loan of 100. for a Year, and the ky 2g Ap 
Scrivener in drawing the Bond for it, doth, without the Knowledge of cio. * 
the Parties, who ate illiterate Perſgns, make the 5 /. payable at the End G 
of half a Year: Or where on the fair Loan of 100/7. agreed to be paid 
with common Intereſt, a Mortgage is made for the 1007. with a Pro- 
viſo, That ic ſhall be void on Payment of 105 J. at the End of one Year, 
without any Covenant ſor the Mortgagor to take the Profits riff Default 4 Mod. 30). 
be made of Payment, ſo that in ſtrictneſs the Mortgagee is ingjtuled both 
tothe Jacerelt 2nd Os. , | 1 
Seck. 18. IX. That the Loan of Money for lawful Intereſt allowed by ; Co. 70. b. 
the Statute, ſhall not be gonſtrued to be within the Purview of it, in re- | 
ſpect of any Expectations which the Lender may have of a voluntary 
| * | 5 : ; TOY +: 5 4 ; | a 71 * Gtatuity 
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5 Co. 69g. 
Cro. Ja. 509g. 


F Co. 69. b. 
Sec Mo; 397. 
2 And. 16. 


2 3 Co. 80. 
9 Co. 36. b. 
1 Jon. 203. 
i Ro. Re. 31, 
42. 

2 Leon. 166. 
Con. Cro. El. 
25,588. 

1 Sid. 182. b. 
bd Cro. Ja. 45 2, 
508. 

2 Rol. Re. 48. 
2 Lev. 7, 8. 


Co. Ja. 440. 


3 Keb. 142. 
Con. Noy 2. 


1 And. 49. 

1 Sid. 285. 

3 Mod. 35. 

1 Kcb. 629. 
Ny 143: 
Cro J.. 4492. 
V.d- Cro.Ca. 


501. 


Leon 96,97. 


1 Leon. 148, 


149 


Co. Lit. 6. b. 
2 Rol A 685. 
2 Raymond 


191, 


Leon 95,96. 


3 Of Var). | Book I. 
Gratuity to be given him by the Borrowet, if there be no Kind of Aprec- 
ment relating to it. "I. F 
Sec. 19. X. That the Reſervation of a greater Sum than is allowed 
by the Statute for Intereſt, upon the Non-· payment of the Principal at 
the End of the Year, is nor uſurious within the Statute, becauſe it is in 
the Fower of the Borrower to avoid the Payment of the Money fo re- 
ſerved, by paying the Principal at the Day appointed; yet ir ſeemeth 
clear, That if it were originally agreed, that the principal Money ſhould 
not be paid at the Time appointed, and that ſuch Clauſe was inſerted 
only with an Intent to evade the Statute, the whole Contract is void; for 
the Conſtruction of Caſes of this Nature muſt be governed by the Cir- 
cumſtances of the whole Matter, from which the Intention of the Parties 
will appear in the making of the Bargain, which, if it was in Truth uſũ- 
rious, is void, however it may be diſguiſed by a ſpecious Aſſurance. 

Sect. 20. XI. That a * Fine levied, or Judgment ſuffered, in purſu- 
ance of an uſurious Contract, may be avoided by an Avetment of the 


corrupt Agreement, as well as any common Specialty, or parol Con- 


tract. 7 ME | | 3 
Sec. 21. XII. That it is not b material whether the Payment both 
of the Principal and alſo of the uſurious Intereſt be ſecured by the ſame 
or by diffetent Conveyances, but that all Writings whatſoever for the 
ſtrengthning ſuch a Contract, ate void & 5 
Sect. 22. XIII. That a Contract reſerving to the Lender a greater 
Advantage than is allowed by the Statute, is equally within the Mean- 
ing of it, whether the whole be reſerved by Way of Intereſt, or in Part 
only under that Name, and in Part by Way of Rent for a Houſe,” let ar 
a Rate plainly exceeding the known Value. W 
Sect. 23. XIV. That a ſecond Bond made after the Forfeiture of a for- 
mer, and conditioned for the Receipt of Intereſt according to the Penal- 
ty of the forfeited Bond, is as much within the Statute as if ic had been 
made before the Forfeiture; for if ſuch a Practice ſhould' be allowed, no- 
thing could be more caly than ro elude the Statute; . and tho the whole 
Penalty be due in ſtrictneſs ro the Obligee, yet the. true principal Debt 
is in Conſcience no greater after the Forfeiture of the Bond than it was 
before. | = 5 1 
Sect. 24. XV. That in pleading an uſurious Contract by Way of 
Bar to an Action, you muſt ſet forth the whole Matter ſpecially, be- 
cauſe it lay within your own Privity; but that in an Information on the 
Statute for making ſuch a Contract, it is ſufficient to ſer forth the cor- 
rupt Bargain generally, becauſe Matters of this Kind are ſuppoſed to be 
privily tranſacted, and ſuch Information may be brought by a Stranger. 
Sect. 25. XVI. That in every ſuch Information it is neceſſary expreſly 
to ſer forth the Place where the corrupt Bargain was made. 
Sect. 26. XVII. That if an ulyriggs Contract in the County of D. be 
pleaded in bar to an Action on a Bond aid to be made in the County of 
E. the Trial ſhall be in the Cosnry of D. becauſe the Ground of the 
Matter is the uſurious Contract, and the Bond is confeſſed by the Plea. 
Seck. 27. XVIII. That he who hath agreed to pay Money upon an 
uſurious Contract, ſhall not be admitted to give Evidence upon an Infor- 
mation againſt the Uſurer, unleſs he have paid off the whole Debt; for 
by ſuch Means a Man might avoid his own Act and Deed. i 
dect. 28. XIX. That an Information for an«uſurious Contract on a 


» 
» 


Loan of Money, cannot be ſupported by Evidence of ſuch a Contract on 


* 0 


a Bargain concerning Wares ſold. . 
3 | CHAP. 
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„ G IXXXII. 
| of Maintenance. 


Sed. t. r Altivenance is commonly taken in an ill Senſe, and in gene- Co Li 368.b. 
1 ral, ſeemeth to fignify an unlawful taking in Hand, or 2 Inſt. 208, 

upholding of Quarrels or Sides, to the Diſturbance or Hinderance of c com- 

mon Right, and is ſaid to be twofold: s? 

Set. 2. I. Ruralis, or in the Country ; as where o one aſſiſts another i in Co. Lit 368. : 

his Pretenſiong to cettain Lands, by taking or holding the Poſſeſſion of * 

them tor him by Force or Subtilty, or where one ſtirs up Quarrels, and LOG BY. A 

Suits in the Country, in relation to Matters wherein he is no Way 2 Rol Abr. 

chnorned: And this kind of Maintenance is puniſhable at the King's . F. 

Suit by Fine and Impriſonment, whether the Matter in Diſpute any way | 

depended i in Plea or nor, bur is faid not to be actionable. 

, Se?. 3. II. Cyrialis, or in a. Court of Juſtice, where one officiouſly pal 23. 
intermeddles in 4 Suit depending in any ſuch Court which ng way be- 2 Toft. 212. 
"longs 3 by aſſiſting either Party with Money or e. in the 5 Aba. 115. 

_ og Defence of any ſuch Suit. "Ie. 47 8 
5 1q : | © -..7 00 
Of ſecond kind of Maintenance there ſem to be c es: J 
&. > *. | P 
I. Where one maintains another without any Contract to have part 
of the Thing in Suit, which generally goes under the common 

Name of Maintenance. 
* 2 here one maintains one Side, ro have Part of the Thing i in Suir, 

which is called Champerty. 

Where one laboureth a Jury, which is called Embracery. 


For the beer underſtanding of the firſt of rhe above mentioned Spaces, 
4 | [ ſhall « examine 5 2 
j N 2 SET +. - 4.4 , \ i 
1. What ſhall be ſaid to amount to an Act * | TR 


In what R 8 ſome ſuch Acts may be juſtified. - 
How far Offences of is kind are e by the Common Lay. 2 28H 6. 7.b, 
# How far by Statute. K a7 LY 8 122 
1 * - 25 34 H. oy 25, 


Ke 4. As to E firſt bott? 4 PRO? da" That tl aſſiſts 4 E 4. 3248, 
— with Mone t catry on his Cauſe, as by retaining one to be of ay * * —4 
Counſel for him, ot gee bearing him out in the whole or part of 7, a, 3. - 
the Axpence of the Suit, may proper be ſaid to be guilty of an Act of; 2577 
Maintenance, as it ſeems to 50 taken granted in the ac cited i in the hoo. N 
Mar in: 17, 20, 24» 

e, Alſo it is lid; That not only he who lays out his Money to 8 
aſſiſt another in his Cauſe, but alſd that 2 who. by his Friendſhip or Inte- Pl. 3, 6 
reſt faves himſelf that 2 55 which he might. otherwiſe be pre to, or but *28H.s. 7. b. 
endeiifours ſo to do, is allo guilty of Maintenance; as whete b one per- 1 Rn 
ſwades, or but endeavours to pefſwade a Man to be of Counſel for ano- 5 9 E. 432.8. 


ther gratis. 571 | | 8 . e " 
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Of Maintenance. Book. I. 


2 22H6. 5b. Seck. 6. Alſo it is ſaid, That all ſuch Perſons may properly be called 
Bro, Mainte- Maintainers, 


Nance 14. 


who give or but endeavour to give any other kind of Aſ- 


Cro. E. 735. ſiſtance to either of the Parties, in the management of the Suit depending 
28 H. 6. 6a. hetween them, 


11H. 6. 41. b 
Bro Mainte- 


as by * opening the Evidence to the Jury, or by ® giving 
Evidence officiouſly without being called upon to do it, or by ſpeaking in 


nance 5,5'. the Cauſe as © one of Counſel with the Party, or by 4 retaining an At- 


Fitz. Mainte- 
nance 10. 


torney for him, or e perhaps for barely going along with him to enquire for 


2 Rol. Abr. Pl. a Perſon Learned in the Law. 


118, Pl. 7, 8. 
© Hetley 78 


Seck. 7. Alſo it hath been (aid, That thoſe ſhall come under the like 


' Notion, who give any publick Countenance to another in Relation to any 


4% Rol. Ab. ſuch Suitz as where one of great Power and Intereſt' fays * publickly, 


593 Pl. 11. 
19 E. 4 3. b 


That he will ſpend twenty Pounds on one Side, or that he will give 


12 E. 4. 14 b. twenty Pounds to labour the Jury, whether in Truth he ſpend one Penny 


Hetl. 79. 


122 l. 6.5. b. 


Bro. Mainte- 
Dance 14. 
Fitz. Mainte- 


nance 8. 
s 22H. 6. 6 b. 


or not; or where ſuch a Perſon 8 comes to the Bar with one of the 
parties, and ſtands by him while his Cauſe is tried, whether he ſay any 
Thing or not; fot ſuch kinds of Practices do not only tend to diſcourage 
the other Party from going on in his Cauſe, but alſo to intimidate, Juries 
from doing their Duty. But it ſeems, That a bare ; Promiſe to maintain 


11H 6. 39. b. another, is not in it ſelf Maintenance, unleſs it be either in reſpect of the 


19 E. 4. 3. b. 

Bro. Mainte- 

nance. 51. 

9.7. 18. b. 
9 

Bro. Cham- 


perty 9. 


publick Mannet in whi 


Seck. 8. Al 


b, or the Power of the Perſon by whom, it is 


Iſo it is ſaid to be as much Maintenance for a i Juror, as for 
any other Perſon, to ſollicit a Judge to give Judgment according to the 


Bro. Main-} Verdict, becauſe after a Juror has given his Verdict, he has nothing.more 


tenance 40. 
18 E. 1Pl. 
6. 2 Pl. 8. 
17 E. 4. f. 1 
Bro. Mainte- 
nance 39. 
k 12E.4 14. b. 
19 E. 4. 3. b. 
22 Hl. 6.3 5. a. 
Bro. Mainte- 
nance 17. 
3 Rol. Ab. 
118. PI. 2. 


Fitz. Mainte- 
nance 21 


3H.6.54 a. 
Fitz Mainte- 
nance 18, 
Bro, Mainte- 
Nance 1. 


47 Ed 5.10.4. 
Bro. Cham. 


perty 2. 


to do: But it is ſaid to be no i Maintenance for a Juror to exhott his Compa- 
nions to join with him in giving ſuch a Verdict as ſeems to him to be 


9. However it ſeems clear, That a K Man is in no Danger of being 
judged guilty of an Act of Maintenance, for giving another friendly Ad- 
vice, what Action is proper for him to bring for the Recovery of a certain 
Debt, or what Method is ſafeſt to take to free him from ſuch an Arreſt, 
or what Counſellor or Attorney is likely to do bis Buſineſs moſt ef- 
fectually; for it would be exttemely hard to make ſuch neighbourly Acts 
of Kindneſs, which ſeem rather commendable than blame-worthy, to come 
under the Notion of Maintenance, which always ſeems to imply a con- 
tentious, and over-buſy intermeddling in other Mens Matters, ig which 
Vet it is ſaid, that a Man of great 
Power not learned in the Law, may be guilty of Maintenance, by telling 
another who asks his Advice, that he has a good Title. 
Seck. 10. Alſo it hath been ſaid, That no one can be gui 
tenance, in reſpect of any Money given by him to another before any Suit 
is actually commenced; yet if it plainly appear, That it was given merely 
with a Deſign to aſſiſt him in the Proſecution or Defence of an intended 
Suit, which afterwards is actually brought; ſurely it 
great a Miſdemeanour in the Nature of the Thing, and equally criminal at 
common Law, as if the Money were given aſter the Commencement of the 
s it may not in Strictneſs come under the Notion 


reſpect it is ſo highly Criminal. 


ty of Main- WT 


cannot but be as 


Suit, though perhap 
of Maintenance. ä 

Set. 11. However it is certain, That one may as properly be ſaid to 
be guilty of Maintenance, within the meaning of the Words adbuc Ma- 
nutenet, in an Action of Maintenance, for, ſupporting another after Judg- 


ment, as fot doing it hanging the Plea ; becauſe the Party grieved may be 


diſcouraged thereby from bringing a Writ of Error or Attaint. 


Se, 


Chap. 83. Of Maintenance. 251 
As to the ſecond Point, "vis. Ill whar Reſpects ſome Adds of this Kad 
may be juſtified, I ſhall conſider the following Particulars : 
1. How far they are juſtifiable in Reſpect of amintereſt in the Thing | 
in Variance.” þ OF 1 1 


1 PIP” + | * 1 | l 5 4 6 it 
2. How far in Reſpect of Kindred or Aﬀanicy: | = : "01 


3. How far in Reſpect of other Relations. 
4 How far in Reſpect of Charity. 


5. How far in Reſpect of the Profeſſion of the Lay; 

Seck. 12. As to the firſt of theſe Particulars, viz. How fat lome Acts 
of this Kind arc juſtifiable in Reſpect of an Intereſt in the Thing in Va- 
riance, it ſeemeth to be clearly agreed, Thar if a ® Tenant in Tail, or 1 E 4.6. 
for Life, be impleaded, he in Remainder or Reverſion may lawfully main- 2 H. 5.64. . 
rain the Defence of the Suit with, his own, Money: And upon the N 
Ground it ſeems to be clear, That if in an Action of Treſpaſs, &. brought 2 Rol FTA 
by or againſt a VLeſſee for Years, the Inheritance come into Queſtion, the O. 2. 
Leſſor may lawfully maintain his Leſſee, and give Evidence to prove the 2 2 ng 
Inhericance in himſelf”; for though the Judgment which may he given 1:7. 9.3. 
againſt the Leſſee cannot direQtly bind his Inheritance, yer the Verdict ro,Miinre- 
may be a Prejudice to his Title, being given on a Suppoſal of his not ha- 93511 5 267% 
ving a good one : Alſo it hath been d admitted as clear Baw, That if one Bro. Mainte- 
ſeized in Fee of certain Land, bring an Action of Treſpaſs, quare Clauſum 1 rt 
fregit, and then alien the Land, and afterwards in the Trial of the Cauſe Bro! Maine: 
it be queſtioned whether the Inheritance at the Time of the ſuppoled Pafice 23. 
Treſpaſs belonged to the Plaintiff” or Defendant, the Alienee may law- 1. 1 
fully produce Evidence to prove that the Inhetitance was in che Plaintiff, © 7 
becauſe the Plaintiff's Title is now become his own. p "+, oF 


9146. 64.A 


Seck. 13. Alſo it hath been ſaid, That not only thoſe who have à cer- 
rain Intereſt, but alſo that thoſe who have a bare Contingency of ſuch an 55 
Intereſt in the Lands in Queſtion, which poſſibly may never come in eſe, 2 Rol. Ab. 
may in like manner lawfully maintain another in an Action concerning 
ſuch Lands; from whence it follows, That if I grant to B. that if my 
Leſſee for Life ſhall die during my Life, that then he ſhall have the Land 
for ten Years, and after my Leſſee be impleaded, B. may maintain him. 
Seck. 14. And it hath been (aid, That not only thoſe who have a Cori: 
gency of ſuch an Intereſt, which it is in no Man's Power to bar them of, 
if the Contingent happen, may juſtify ſuch Maintenance, but that thoſe _ 
alſo ſhall have the ſame Privilege, who by the Act of God have the im- 44 H. 7. 2. a, 
mediate Poſſibility of ſuch an Intereſt, though it bg in the Power of another * 1 
ro deprive them of it; and therefore that an Heir Apparent, or the Huſ- 2 ron. 36 
band of ſuch an Heir, may lawfully maintain the Anceſtor in an Action 2 Rol A 15. 
concerning the Inheritance of the Land whereof he is ſeized in fee. H. 
Sect. 15. But it is ſaid, That the Grantee of a Reverſion, before the 
late Statute for Amendment of the Law which made all Attornment need. 
leſs, could not maintain the Tenant of the Land without Artorngrent, 9 H. 6. 64 2. 
becauſe his Poſſibility was wholly created by the Act of the Party, and 1. 
could not be executed but by the voluntary Actornmenc of the Tenant, Abt 
which there was no Remedy to compel him tg; make by the Common 
Law; but perhaps the Authority of this Opinion e ** ä 
eſpecially if ſuch Grant were made for good Oonſſderation: For ſincnte 
thoſe who have only an equitable Intereſt in Lands, may lawfully main- 
tain others in Actions relating to thoſe Lands, as ſhall more full be ſhewn 
| in 
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 See36 H6,... - 
19 b. 20: l. an Acti 


nace 16. 
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252. 


348.6.3eb, truſted fot the Granate after the G 


— 


by a Court of Equity to attorn to 


why ſuch Grantee ſhould be eſteemed ſuch a Stranger to the'Land, thar 


be may not lawfully dyfend an Action concerning it, in the Event where. 
IIS , 5 
21H 6. 4 Sec. 16. But it ſeems clear, That be who is bound to warrant Lands, 
Bro. Mainte- may lawfully maintain the Tenant in the Defence of his Title, becauſe he 
nance Ab. is bound by the Warranty to render other Lands to the Value of thoſe 
118. Pl. 3. which ſhall be evictdd t. r 


Intereſt in Lands or Goods, or even in 4 Choſe in Action, may lawfully 
maintain another in an Action relating thereto; and therefore it ſeemetli 


-;48.6.30.b. to be clear, That a Man may law fully maintain thoſe who are infeotted . 


15 H,7.2.2 of Lands in Truſt ſor him, in a 
2 Har. th . 
Bro. Mainte- if he fell. the 


30. ö 


b Noy I ©: 
Moore, 620. 


Fl. 118 pI mould 
N tion-was brought againſt 4 

Fitz. Mainte. juſtify the e him in Re 

Nance 14. * eth to be © certain 'F 

15 H. 7; .2. a, being made over to 

Noy, $2. ., .cedent Debt due bond fide ro him, 

Sid. 244. intended Maintenance, may ei 

cena Fon: N ge Ig x itable Intereſt in the Debt. 

Name, for ath an equ x © OE ES 

4 18Ed 4 2.b, © 4 g 1685 Fey . 

558 v3 he: Seck. 18. Alſo it ſeemeth to be d agreed, That where ever any Perſons 

8 claim a common Intereſt in the ſame Thing, as in a Way, Church. yard, 

00. N 

118. PS. a Suit relating to the fange. Eat, | # 

Noy99- „, Seck. 19, It is faid; That he who is © Bail for another, may take Care 

pl. 764 788. to have his Appearance recorded, but that he ought not to intermeddle 

Pl. 1088. any farther. Gi eren : a 1 12 } x IE 

6 fl. 8 57- Set, 20. As to the ſecond of the ſaid Particulars, viz. How far ſome 

14 H.6. 6.b. Acts of this Kind are juſtifiable in Reſpect of Kindred or Affinity, it 

13Ed.4-12.b. ſeems to bechgreed, hat whoever is any Way of Kin or Affinity to ei- 


20 H. 6. 1. ther of the Patties, ſo long as tbe ſame f continues, or but related to 


. 1175 „ him by being his & Godfather, may lawfully * ſtand by him at the Bar, 
6 E. 4. 5 b. and counſel and aſſiſt hi and alſo pray another to be of Counſel to 
Finz. Mainte- him, but that he cannat-Juſtify the lay ing out of any of his own, * Mo- 
b1H.615.b. ney in the Cauſe, unleſs he be either & Father, or Son, or Heir Apparent to 


11 H6.41- the Party, or the Husband of ſuch an Heireſs. 
42 A, 1 , £5 | 1 29 . 1 * : 
12 H.6. 2. os, of 


Yanks: 
« Fig - 


- 


1 Ed % b. tenance are juſtiſiable in reſpect of other Relations, 1 ſhall conſider, 
19 Ed. 4.5. a. 1, Ho far a Lord may maintain his Tenant. "M 408 

- wk * 2. Howfar a Tengnt.may maintain his Lord. Wo: 
£21H.6.16b. 3. How fare Maſter may maintain his Servant. 


2 54 4. Hoy far a Servant may maintain his Maſter. | ff 
4s = | 227 : ens ; 1 8 n 1 : 2 ; _ | 7 | 
4 Seck. 


Hob. gz. or Common, &c. by the ſame Title, they may maintain one another in 


ne, th 5 F | i | f 5 18 | 1427 3 1 . | 
PI. 7. As to the third of the ſaid Particulars, via. How far ſome Acts of Main- 


r 1 8 


1 1 Fo; C 1 N F 7 


Chip! 8; bps LE 
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Seck 20. A8 to che felt 1 5 Fee Certain, That hot only the *11H.3.3þ.6. 


a Lord, but 65 tlie 1 7 NV 10 4 Seignior 
Tenant A * rial Ly N 15 alk him, And thr 
him, and alſo pray the Sheri 3 40 indifferent Ji 
eth, That the s Lord of TTown in an . 29 
bitants, wherein a Right to à common Buryigg. place, claimed 
brought into Queſtibn, may maifiedin Them in The 
by ſnewing authentick EvidenceTherft6 be And in ſome e Books 
it is ſaid generally, That the Lord may maintain his'Tenatit, without fay- 
ing, how far he may/db ir and 1'do got find it any Where expreſly. Ul- 
den, That che Lord m Jottify lay Ving 7 his on Mogey in Defence of 
his Tengur's' Tikle ; Bar it Feen the bercet Opinion, That he may as 
well juftiff-ir 48 5 Al 40 5 the aBovementioned Acts 6 Maigtenance; 
for the. Lord, by acc 


Allo it ſeem · 


by them, is 
"Defence of their Right, 


f, may come with the 
34 him and aſſiſt 112. N 


Action brought Againſt the Inha- » 


ting fan for His Teflant, Teemeth to take dio 2 8518477 


2 Rol. 4 # 
Bro. Wia 
nance 58. 
vi8Ed 4. 2. b 
Bro. Mainte- 
nance 41. 
2 Rol. Ab. 
116 G. f 
C 9H. 6. 64. a, 
ro. Mainte- 
nance To +: t 
4Co.Lir. 65. a. 
0 = Lit; 101, 


4 


undet Wende ate Weröteckion; ahd iaſmüch 8 he Lands were vripi- JE . 
nally" ei from the Log, and he Hath the continiial Beflefit of the Ser- ar; 6442-2. || 
vices a from them, the Lach in 'many Caſes of e Common Right, 88 > 1 | 
OF im to Warrant chem ithto his Tenant, 15 where it York! dot Gblig (-þ * Hey "IM 

hun, fucelyvit will ac feat pertnit Him to go ir: Put it f ems clear, har 5 19H;6.g0 b. 

he canndt malbptait 0 eck of any” Lands not Holden of him Jas > * 


Poior, . "How 


Seck. 2%; As to The Leco 
rain his Lotd, it i 


ſtanding With him Ak A Tfafz bart Emde Rad aby Thing more ele 


* N 


to this Mater z wy of the Bobk e ee e 


tain is Jervatie, it is fad, That tlie Maſter may 80 alohg with his x Servant, 


or With his i Gltoptata. being fetained x live i his Houſe with him, in Lee 


order to *'terain © Counſel, and” chat he may pray one to be of Coun 
for hin and alſo that he may go With Him to 
him and aid him while, che Caule is tried, but oughit not to ſpeak in the 


your of his Cauſe: Allo ir is laid, That if my Servant be ar- 


Far Tenant way main⸗ 
id, eat he was Juſtify e coming with His Lord, and 26.4 b. 


tc the third Point; 442: "How für d Mater f may maln 


he Trial and ſtand . 2 Rol Kb. 


34 Hl. C 45.b. 


Bro. Mainte. 
nance 6. 14. 
Fitz. M ainces 
55 


tz, + 
Mak 


x 8 


19H. 6. 12 | 
* 


1116.42. 


116. K. 4 
Hetle 79. 


m 7. ou 


reſted inan Action of n Debt, | may aſſiſt him with l eat to Res 14. 


keep Him out of Priſdn, that I may have the Betiefic öf his 


e: But 


7 nance. 24 


Bro. Mainte- 


it . ſaicl, That che Maſter, in real Actions, eanticr Jultify 


5 Out 37 Hs. 7 


Money ſot his Servagr, unleſs he hath ſome of his Wa 
which, 1 12 Serien ann che Maſter mä) 
Beha. eg 

Sec. 23. As to Al Fourth Piet biz.” How” 


% 4 


tain his Maſter, it ſeemeth' clear „That a Perſon generally" retained by” n * 39H. 6.5. b. 


ges in 15 Hands; 4 4y * ond 


1 2 lay out in his 146 al 


mk EEE ku Fay i He tley 79. 


r 4 Setvant thaYtodin 5 


nance 44, 52. 


another as his Servant to do all manner of Services, and not for à u attis 5 a 


cult Occaſion only, may juſtif 


*riding about to ſpeed his Buſiſeſs, and 1, Con e's. 


ug to P Counſel in his Behalf, and ſhewing! his Evidences to the Coune * a 4.3. b. 
fal ck lor to the Jury, and q ſtanding by him ar à Trial between him änd ano- rr = 
ther; but it is ofcain;* That he cannot lawfully lay” 1 any of” his on : c JH 6. 5.53. 


4 : A BY, . 


2 Mon to aſſ ſt the Maſter in his Suit! 


aſſiſt Another, Ir ſeems Clear, That a Man may lawfully go 
[Neighbour to 
not to give him any, Money towards trying on his Suit. 

Sed. 5. As td E Würth Inſtance Iherein löme Acts of t 
are juſtifiable, viz, That relating to Charity; it ſeems to be # 
That any one may lawfully give NMoßey to a 
en on his Suit. Alſo it Hatt 


1 
1 1 


en 9 
rt 


Sek. 24. As to the" fifth Point, viz,” How fat one Neigh 
dire fot a Perſon Tearged in the Law, but Ha he Fm IT N oy 


poor Man to ciiable him to 3 H $4; x 


eur hay 
Wich his 
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ho 
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his Kin a» 
agreed, EK RY 
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Of Of MA enance. 


3 1 
At: Ty Engliſh, 10 3 eee and 1. 


E. 4 3 b. 1 a Foreign net Who ban no 
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KEN 5 © | * 9 5.4 1 
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N "bis Caſe, OT nes eee OT Rs 


34 H.6. 25.b. 
as H. 2. 2. 


B10. Mainte- 


nance 7: Is to the fiſch Inſtance whereit lofpe cke of this Kind nay be my FAY 
*»,.. Thi relating te r0 the Proſeſſion of che Law, T hal on” Mts 


a 3:66 a 
x, How far they, ate nee n 15 Eounſeior'”" peg: 
75 How far i in an Attorney. n 3 pete 4 _ „„ 
ill eb. Sec, 26. As to the firſt Wai ige is no 0 but *. 4 b Co. 
II. a. ſellor, having received his Fee, may lawfully” ſer forth bis Client's Cauſe 


2 Rol. Ab. to the beſt Advantage, but it is certain, That he can no more juſtiſy 


te Cr. El. retained at all; and it is certain chat they ought nor to 


* e 

3 * ; 
* 2 4 
wo > 4 


116, M. 


e W 


: loft. 564. © giving him Mone ney to 5 maintain 1 his Suit, or | thredreniuls ; a Jurot, than any- 


c Pitt. Mala other Perſon. / bi 1, 


8 * d Seck. 27 7. "As t the ſecond Point, Wie 


Kellwsy 5. in he is an allowed Attorney, in the Behalf of an bas by bon ſhall 
Hob. 1% BE ſpecially rerained, and that he may, aſſiſt his Client, by laying out his 
> Inſt. 564. ' own Money for Hint to be repaic 3 by ng * pd alſo m 
2 Ror.A®. | Action againſt him for” the faut 00 h a Recliner, without 
Fitz Mulnec- any ſpecial Promiſe ; afid it is (aid alſo, "Thar: Actorneys may _—_ 
nance 2r- , ſuch Maintenance in other Courts, wherein they are not e allowed At 
Jinch. 32. torneys, but that they cannot have an Ackion for che Maney 16 Jaid- out 
Jon. 208- without aſpecial Promiſe, and that they are no more jultitigd-by"2'general 
1 e wete not 


Gro. Ca. 159, f Retainer. to proſecute | for another all his Cauſes, 4 if 
on 4 Cauſe 


425, 459% for another | ar their own Expence, With a Promiſe never to e 
Moore 366. Payment. And it & ſeems juſtly queſtionable, whether Solicitors who are 
EL roy, © BO N can in any ( E e the laying out their e in 
ON another's Suit. | 
1 * L „ oo IE” However it is certain, Thar no Coufetlor * Atubnöy cad 
: eh. juſtify the uſing any deceitful Practice, in Maintenanch of > Chen's 
: Kat. Ab. Caule, and that they are liable to be ſeverely puniſhed for all Miſdemca- 
145, Pl. bs. nburs 'of this Kind, not only by the h Common Law, bur alſo by Sta- 
, > 2 Toft 52 tute; for it is enacted by Meſtminſter, 1. 28. That if any Serjeant; Plea- 
. r or other, do any manner f Diſceit o- Collufion in iße King's Conrt, ur conſent 

unto it, in aiſceit of the hurt, or to 'beghile” the Court or t Party, and there- 
be attainted, he ſhall 7 "impriſencd for” a Tear and 4 Day, and from thence- 
forth ſhall not be beard 1% pread in that Court for any Man. Au if he be 10 
per Space of 4 Teir and a Day 


— he ſhall be impriſoneil in like manner 


at the leafs. 45 Ws. the Tape N n ee it ſhalt 4q LE 
0 King's Plea „ | 
"VS In the Confirudtio of this Stute the ollwing Wins bass been 
+ T 22 holden, | mY 8 < 
8 * 


11 E.. K. Seek. 29. I. That Counſellors; 
175 - Dilceit. yyirhin the Meaning of it as Serjean . who ate {Worti. 
a aft. %% HT." 30. II. That all Fraud 4400 n tending to impoſe 


1 


216%. ahbuſe the Juſtice of the King' 80 Cpurts, are "TOs the eure is, as 


3 in the following Inſtances : = 
Wo 215. Sect. 31. Firit, Where an Attorney ure dur an bn * (of: 


'N B. 98. nity, fallly. reciting a Recovery in a real Action, where in Truch there 
e — * 


KI 


e is ho Boubt bot bar ad AW 
*r3:H.4.16.b torney may *lawfully ptoſecute or defend an Action in the Court wheres, 


dy maintain . 


93 


oh, ** with are or gern 2 much 


Fr W 2 


* 


pd; Gee, 5 


was no Recovery ar.a ul, and b: Colour thereof pu th eg Te ant in 
tbe Action our of his Retr ns IP 0 6 fu ppot KI, ; 
Sect. 32. Secondly, Where one beings, a Precipe, k 2 Bohr 


| knowing chat he had poking: in mg Wh 98 Purpoſe, to ger. the the Poſſe 
fion from the true Tenant, ; 
hey appear far a 00h 


+5 8 2 


4 : Iat. 215. 


Sed. 33, Thirdly, Where one . be 
Man, 1570 confels Judgment wichour/an 3 Warkdat... * Dy of, 215. 
Sed. 3 Fouthly, W Where one Ras a falle Plea, Kno wa to bet utterly 
probate, and invented merely . Deſign to delay juſtice and able 
che Court; and rhetefare it is ſai, That if a Client delice. his Attorney 16 F. 4 5.6. 
to plead ſuch a Plea, the Actorney ought 0 enter upon t che Rog non ſum 
veracitet 771 ideo mþil a 
Se&. 35. As to the thin gcnezal, Poing of his Chapter, 1 th Of 
Tenecs of PoE Kind: ace reſtrained by che Common Law, 5 1 That 2 last. z0r 
all, Maintenance is ſtrictiy prohibited by the Common Law, as having a 12 
manifeſt tendency to Oppretſion, by encouraging. and Ae Perſons to 
peifiſt in Suits, Which perhaps they would nat venture to go ba in 
their own Bottoms ; and thereſote it is ſaid, That all Offenders of this 
Kind ate not only liable to.an d Action of 1 at we Yb F 2 
Party grieved, wherein they ſhall renden ſuch Damages as 28 1s. 
ſwerable to the Injury done to the Plaintiff; but 5 chat they 137 s 1 D 
> indicted as Offenderglageinſt publick Juſtice, .and. adjudged; chereupon H. 5. 3, x. 
to ſuch Fine and Impriſonment, as ſhall be: aprecablo te the Cittumſtagces 1 Rolf ol Ab. 
of the Offence: | Allo it ſermeth, That 18 of Record may ni Half 208, 
a Man for an © Act of Maintenance done in the Face of the oth * . * 
Selz. 36. As Ro the fourth, general Point of rhis Chapter, How r ton 
Offences of this Kind are puniſhed by the Sratute, it is enacted by I. E. 3. 
14. Which was farther enforced. by 20 EA. 3, g. That none of the MY 
Miniſters, nur no Great Man of: the Realms, thy himſelf nor 95 5 4 ſending 4 
Leiters, nor otherwiſe, nor none ot her great nor ſimall, jb 4 
maintain Quarrels nor 1 8 15 the. Quai, 10 U bet 2 21 of the 
co EL. Ne | 
Self. 37. Andiir is ber cnadted by. R 2 15 "That none of the Kine 
Coun lors, Oer or. Srila, nun auy other Perſom within the Realm of. Eng- 
land, of whatſoever: Eftate or Condition:they be, ſhall tale or aſt arn.; any Rearrel 
y Maintenance, in the Country or elſemhere, apon grievous Pain, . that is to ſay, 
The ſaid Counſellors and the King's Great Officers;” upan.a Pain. which 2 be org 
dained by the King himſelf, bythe Advice o the Lords of. his Ream, and other * 
leſs Officers and er vans of the Ming s, 4 well in dhe 5 15 ber, and all. his © 
other Courts and Places, i of his omn . mur . ther Offices. and 
Services, and ro be impriſoned, and then to be ran W 6 Mill, every 
of them. according to their Degree, Eſtate, and . a 95 — other Per ans 


roi the Realm, 1 * Pain of ny ans to be ran * as * 


2: {e* 


"th the Conſtraion of theſe ** che following bois have been 
171 * A oaths 


. . . , 
PLS: Fas 4 * 0 8 q , 
Fe K | 44: 4 * 


2 . „ CVs £ 
$28 38. 1 The . of a Suit: acl of 

| within che. Purview thereof as Maintenancegin. Court of 2 rd... 

Set. 39, II. That Wal iel Record is u ea. apy es a 

denanes brought ou theſe Statutes; And deze de d ho bare! 

aſſiſts: another in taking out an 9 Which in er is retiurgcd, is . t 

"OO to he. fuck rs Re, X # 35 H NW IAAF! "RS #6 £4 wet; LP 


x4 * * 


111 615 3. 
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. end: 
Bro. Mhiate: 
Br My „ 
itz. M = 
" Dance 18. 
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Fitz. Mainte- 
nance 17, 26. 


* Be * 


2 09 » Champ 5. Sh  Bobk:1, | 


Feck. 40. III. That it ĩs not marecial/ whether che Blair in-an Action 


on the laid Statutes were nonfuted; oPtecovered in dle Aftion wheeei 
the Maintenance is ſuppoſed. - R Nl n 


Won 


Reg. 182. b. Secr. 41. Alſo it is certain, That he Who Sits thatanother will ein- 


* 


tain his r 
grounded on the ſaid Statutes prohibiting him fo to do. * 


am Freehalders ot Jurors, or «ſub 


by Way of Prepention have an original Writ 
Sect. 42. Alſo all Ferſous ate prohibited'to give or Wehe n any Live 


ries or Badges for Maintenance, np ſevere Penalties, by 1 K. 2. 7. 


- 13 H. 4. 3. 8 H. 6. 4 and 8 E. A We 


7H. 4 7 
And it is farther enacted by 32 Fl. 8. 9. The no Porfen . 


Sec . 43 


fever ſhall. unla fully maintain, or cauſe: on procure any anlamful Maintenance, 
in am Action, Demand, Suit, or Complaint in un of the King's Courts of 
the, Chancery,” Whitehall, or elſemhere, where in; Pc hall have Authority by 
Vinue . the King's Commiſſion, Patent or tir,” to hola Plea of 


Lands, 


Matter 
or Intereſt. vf any F. % FZene- 
7 or Hereditaments ; and alſo that 10 Perſon whatſoever 4 unlawfully re- 


or to examine, bear, or determine Title "of Land, or 
f Nitneſſet, concerning the Zitle, Ri 9280 


it or Plea, any Perſon or Perſons, or embrace 


tain, for Maiſgenance af any. 


er any other finiſter Laloun or Means, for to\gnaiitain any Matter or Caſes or 


Io ih Diſturbance or Hinderance of Fuſtive, or to the Procurement, by octafion 
f an manner of Perjury dy falſe Verditt or otherwiſe, in any manner of - Courts 


aforeſaid, upon Pain to forfeit for every ſuck Offence ten Pounds, the ont Maiety 


thereof unto the Ning. and the e Toiery' 0 lim What will foe for the 10 5 


Action of Debt, &c. | N ; . 25 *. 


Sec. 44. It . that in an laforniation on this Ftarute! it is not 


Savil 41, 42. ſufſicient to ſay, That the Defendant. maintained che Party without ad- 


Noy 68. 
Cro. E. 594. 


Savil 413 42. 


2 Inſt. 208. 
GO, Lit. as. 


ding that he did it unlawrſully. P 

Sec. 45. Alſo it is ſaid to have been dg, That Matten e of 
2 Suit in a Spiritual Court, is neither within this nor 77 of the r 
above mentioned Statutes concerning Maintenance. 

Set. 46. Alſo it bath been holden, That in an Ioformarion on this 
Statute, it is neceſſary to ſhew that a Plea Was depending, and W 
ae is 0b bat ro ed may a e e fon 
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Seck. 1. A N D. a0 we are comes: to che ſecond. Species of Nlainte- 

nance, ealled Champerty, which is the unlawful Mainte- 

nance of a Suit in Conſideration of ſome en te: have Part of the 
oy in Diſpute, or ſome Profit out of it. A, 

Sec. z. Having ſhewpan the precedent Chapter whac ſhall amount to 

an. Act of Aden how far all Maintenance in general, and 

ſequently Champetty, is puniſhable by the Common Law; I ſhall on- 

2 Notice in this Place, how far this Offence in particular is re- 

e by Statute, and to that End ſhall ſet down in order the ſeyeral 


Statutes telating to it, and ſhew in what Manner they have been ex- 


pounded. | Gesc. 


n any Witheſs-by Letters, Rewards, 8 


* 
* 


Of. Gumpert). 6 


firſt, it is enacted by the Statute of Wiſtminſer 1. 4 
Ting by themſelves nor by ather, ſhall maintatn'Pleas, 155 
or Matters banging in the King's Courts, for Landi, Tenements, or her 75 
for to have Part or A j by Covenant made — e; an be t. 
doh, Hall be puni a 4 the. ting frog ASE oe 3 8% 


4 
Ore l . 


In the Conflenig ofthis see the a Opinions have + been 
den: Ne 5 {A 


Chap: 8 15 
eli. 
de . of the t 


That ne. 


4 N. 


Ke 4 oy That oo the King's Copns therein mentioned, arcinenned Taft. 208, 
only his Fay of Record. .. a 

Fest. II. That under 
1 5 only an Agreement by Deed, all Kinds of Promiſes and Con- * Iaſt. zog, 
tracts of this Kind are included, whether they be made by Writing or Parol. mg 


Set, III. Tbat, Maintenance in perſanal Actions to have part of 
the Deb For Dama ges, is as much with in Las Statute as — in 4 x 3 > b. 


'real Addions for a Par of the Land. 
© Set, of IV. That Maintenance | in ; Conſideration of a Rent 8 EN B. 172 


od of 0 * 7 : * wha 2 52 b 
$2. 8. * That it is 1 terial — te — 0 g 2 brit of Aff 5. 


Champerty, 4 in Truth fuer any Damage by ir, or whether the Plea Cong. 7. 
wherein it is alledged be determined or not. K 'Cham- 
Seck. 9. VI. Thar the Maintenance of che Tent or Defendant is as perty 4. 
much within the, Meaning of the Statute, as the Maintenance of a De- Br: „u. 
mandant or Plaintiff. N Lark 33 
2. 19. VI, That v dach Grants only of Part of che Thing in Suir, 3054 535. 
which are made merely in Conſideration of the Maintenance are within * AG 
the Meaning of the Statute, and not ſuch as are made in Conſideration of 173. Pl. 3. 
a precedent honeſt Debt, which is agreed to be ſatisfied with the Thing ＋ N 
in Dema when recovered. th ah 6. Fe 
SF. 11. 4p it is farther ended by the Statute of Weſtminſter a. 3 
That hr Chancellor, Treaſurer, Juſtices, nor any of the King's Counſel, no Clerk 
of the Chancery, nor of the Exchequer, nor any Juſtice or other Officer,” nor an 
of the King's Houſe, Clerk nor Lay, ſhall not receive any Church, nor Advonſon - 
of a Church, Land, nor Tenement in Fee, Ly Gift, or by Purchaſe or to Farm, 
nor. by CBamperty, a nor other wiſe, ſo long as the Thing is in Plea before thb Hing, | 
or before any of his Officers, nor ſhall tate no R rd thereof. And that be that v 
doth contrary to this AG, eiter bimſelf or by an ails or make any Bats ain, hal 
be ried at the King's Pleaſure, as well he that pocket as he that doth felt. 


* 
In tl c Conſtrudtion of this Statute the following Opinions have been 
holden 2 Þ . 


2Iaft $4 
. „ „ 


* Plaſt, 485. 

2 Inſt. 484. 
50 Aſſ. Pl. 3. 
Bro Trad | 


. Tha it extendeth only to the Officers therein wi, 
* t to any other Perſons. 
wiz. II. That it ſo ſtrictly reſtrains all ſuch Officers from pur- 
chan; Land hanging a Plea, that they cannot be excuſed by a Con- 
ſideration of à Kindred or Aſſinity, and that they are within che Meaning 
of the Statute by barely making ſuch a Purchaſe, whether b they main - per 
tain the Party in his Suit or nor, © whereas ſuch a Purchaſe for good Con- 
ſideratipn, made by any other Perſon, of any Ter-renant, is no Qftncs, TW a. 
unleſs appear that he 1 it co maintain the Part x. . * a. 
a holy ns. 4. 


Seck. 


3. 
perty 6. 
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Seck. 13. And it is further enacted by 28 E. l. 11. in the following 
Words, — "the Ming hath heretofore ordained by Statute, That none of his 
Miniſters ſhall take no Plea for Maintenance, by which Statute other Officers mere 
not bounden before this Time ; the King will that no Officer, nor other, ( for 
to have Part of the Thing in Plea) 2 not tate upon him ih Buſineſs that js i 
Suit; nor none upon any ſuch Covenant 4 Sve up his Right to another ; and if 

any do and be attainted thereof, the'T, all forfeit anto the King ſo much of 
his Lands awd Goods, as doth amount to * Value of the Part that he hath pur- 


chaſed for ſuch Maintenance. And to obtain this, whoſoever will, ſhall be received 


to ſue for the King "before the Juſtires before whom the Plea bangeth, and the 
Judgment ſhall be given by them. But it may not be underſtood hereby,” that any 


Perſon ſhall be prohibited to have Counſel of n or Ks learned Men it Ms 


fror his Fee,” or of his Parents and. next Friends. 


In the Conſtrudtion of this 2 the following points hats 3 
| | en: | 


Jo All. ect. 14. I. That a 5 executed, bavgini' 4 Plek, in Rene 
8 Ed. 4.13. of a Bargain made before, is not within the Meaning n . 
2 Inſt. $63, Sec. 15. II. That Champerty in af ction ar * Common Las 
ron: . wherker it be real, perſonal, or mixt, is Min this Statute: Alſo it tems 
4 N 172 D. the better Opinion, Thit the Purchaſe of Land while a Suit of, c Equiry 
 47E9.3.9.b. concerning it is depending, is within the Purview of it. 
47.08 * Secr. 16. III. That a dLeaſe for Life, or Years, or a When dy Gift o 
1 5 6:5, Land, hanging a Plea, is as much within the Statute às a 8 for 
9 Mone 

5 1 F. | Ses. 17. IV. That a Surrender made by a eLeſſee to his Leſſr is not 
2. within the Meaning of the Statute; for ſince the Leſſor may lawfully 225 
ul” — tain his Leſſee without ſuch a Surrender, as hath been more fully ſhewn in 
perey 10. the precedent Chapter, ſurely 4 fortiori, he may do it after the Surrender. 


N. B. 172. C. Eck. 18. V. That no f Conveyance, or Promiſe thereof, relating. to 
ky F. N B. 172. La 


nds in Suit, made by a Father to his Son, or by any Anceſtor to his 
2 Inſt. 564. Heir Apparent, is within the Statute, ſince it only gives them the greatet 
1 = Encouragment to do what by Nature they are bound to do. 

H. Seck. 19. VI. That the £ giving of Part of the Land in Suit, after the 
131. . End of it, to a Counſellor for his Wages, is not within the * 
Ber” it, if it evidently appear that there was no kind of precedent Bargain re- 
bea. 564 lating ro ſuch Gift ; but it ſeems h dangerous to meddle with any ſuch 


Gift, ſince it cannot biir:earry with it a ſttong Preſumption of = 
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"OR the bettek Uuderſtanding of tlie Nature of Embracery, I ſhall 
5 conſider, 7 ar ag | | | 
i. What Kind of Maintenance comes under the Notion of Em- 
bracery. | -- | 18 r | 


% 


1 


2. What Ads of this Nature are altogether unlawfſul. 
3. In what Circumſtances ſome Kinds of them may be lawful. 
4 How far this Offence is reſtrained by the Common Law. 
5; Bow / i erat x ae ous © tÞ 


* 


Seck. 1. As to the firſt Pint it ſeems clear, That Any Attempt EN. B. 71. 
whatſdever, to corrupt, or influence, or inſtruct a Jury, or any Way to 8 YO 
þ k OTE « & =”, . 18 r 3 e ; o.Lit.369.4. 
incline them to be more fayourable tg. the one Side than to the other, by Moore 815. 
Money, Promiſes, Letrers, Treats, or Per{waſjons, except only by the Pl. 1104. 
Strength of the Evidence and the Arguments gf the Counſel in open 
Court, at the Trial of the Cauſe, is a proper Act of Embracery, * whe- > Sons. 
ther the Jurers on whom ſuch Attempt is made give any Verdict or not, , 146 5. 
or whether the Verdict given be true or falſe. © . . % Bro. Decies 


Seck. 2, © And the Law fo far abhors all Corruption of this Statute, * 


that it ptohibits every Thing which has the leaft Tendency to it, what Co Lit 369 2 
1 0 Pretence ſoever it may be covered with, and therefore it will not Mo. 815. Pl. 


uffer a mere Stranger, ſo much as to labour a Juror to appear and little f 6 b. 
* 1 * » | 4+ % 2 ; bo 13H 4:16 b. 
act according to his Conſcience. 8 bath 4 | Moor 806.. 


Sac 3. Allo irie fail}, Thar generally che giving of Money to a Ju- Celta 


ror d after the Verdict, without any precedent Contract iti Relation to it, 369. . | 

is an Offence ſavouring of the Nature of Embracery; becauſe if ſuch Pra- 39 AF. 79. | 
Jurors ſecret Intimations of ſuch an intended Reward for their:Service, © | 

which might be of as bad Conſequence as the giving of Money before-, | 

hand. Bur it ſeems &Elear, That the giving of Jurors ſuch a reaſonable. | 

| 


Recompence, as is uſually allowed them for their Expences in travelling 
&c. and which may fairly be expected by them from either Side chat 
ſhall prevail, is no way criminal, becauſe if no ſuch Allowance were to 
be expected, it would be often difficult ro prevail with Perſons to ſerve 
on a Jury at their own Charge; and therefore by Experience jr hath been 
found neceſſary to permit the Parties to give Jurots ſome Amends for their 
Charges. , od ooh CO e RS. 

08 4. It hath been adjudged, That thè bare «giving of Money to 22 He.5.b. 
another to be diſtributed among Juror, is an Offence 


| 1 | an ol the Nature of 25 .“ 7b. | 
Embratery, whether any of it be afterwards actually ſo diſtributed or not; 31 . 6. 8.6. 9 
alſo it is f clear, That it is as Criminal ina Juror, as in any other perſon, to 9. * f 
endeayour to prevail with his Companions to give a Verdict for one Side, tejunce 6,1 "3 
by any Practices whatſoever, except only by Arguments from the Evi | 


4 


2 . - 1 I Ed. 4. 5.Þ. 


dente which was produced, and Exhorrarions from the general Oblig4- 73 £9: 4. 4b. | 


Bro. Mainte- 
tions nance 32, 39 
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EL tions of Conſcience to give a true Verdict. And there can be no Doubt but 
that all fraudulent Contrivances whatſoever to ſecure a Verdict, are high 


: : Sand. Offences of this Nature; as Where Perſons by *indire&t Means procure 

FO? themſelves or others, to be ſworn on a Tales in order to ſer ve one 
dect. 5. As to the ſecond Point, vir. What Acts of this Kind are al- 

together unlawful, it ſeems clear, That neither the Party himſelf, nor his 


by. Counſel, nor Attorney, nor any Perſon whatſoever, can juſtify any in- 
b13H.4.16.b. —— Practices of influencing — oy ö * or 1 
t7 2. miſing them Money, or © menacing them, or © inſtru ing em in the 
11H. 6. 11.2. | 299 6 NE ; 
| | Cauſe before-hand, Go. . ite 1 
1 L 6M. 3. Seck. 6. As to thethird Point, viz: In 9 . _ 
ö *19t1.6.31-D. of this Nature may be lawful, it ſeemeth clear, Thar any Perſon who 
4% W 2. may juſtify any other Act of Maintenance, may fafely labour a 
Noy 102. Juror to ©appear and give a Verdict according to his Conſcience, but that 
| 8 no other Perſon can juſtiſy intermeddling ſo far, and that no one whatſo- 
1 Pl r04. ever can juſtify the labouring a juror f not to appear. TT, 
wo 48. Sed, 7. As to the fourth Point, viz. How far Offences of this Kind 
Co.Li. 157.b. are reſtrained by the Common Law, there can be no Doubt but that they 
175 a. ſubject the Offender either to an Indictmen or Action, in the ſame” Man- 
117%, ner as all other Kinds of unlawful Maintenance do by the Common Law: 


N Hob. 294. Alſo it ſeemeth, That if an Act of Embracery were not known before the 


9 4 
\ 


© 


| Noy 102. Trial of a Cauſe, ſo that the Party to whoſe Prejudice it was intended, 
g "5%. pol a Opportunity to prevent the ill Effects of it, by challenging the 
Juror who was practiſed upon, it will be a good Ground to move the 
Court to ſet aſide che Verdicr .. agg 
Se. 8. As to the fifth Point, viz. How far Offences of this Kind are 
_ reſtrained by Statute, it is enacted, by 5 E4.3.10.That if any Furor, in Aſizes, 
Jurits, or Inqueſts, take-of the one Party or of the other, and be thereof duly 
attainted, that hereafier he ſhall not be put in any Aſſæes, Juries, or Inqueſts, 
and nevertheleſs he ſhall be commanded to Priſon, and further ranſomed at the 
King's Will, And the Juſt ices before whom ſuch Aſſizes, Furies and Inqueſts 
ſhall pf , Jhall have Power to enquire and determine according to this Statute. 
Se. 9. And it is farther enacted by 34 Ed. 3. 8. That in every Plea, 
whereof the Inqueſt or 4ſſize doth paſs, if any of the Parties will ſue againſt 
any of ibe Jurors, that they have taken of his Adverſary or of him, for to give 
their Verdict, he ſhall be. heard, and ſhall have his Plaint ty. Bill preſently before 
the Fuſtices, before whom they did ſwear, and that the Furor be put to anſwer 
without any delay, and if they plead to the Country, the Inqueſt ſhall be taken 
maintenant. And if am Man other than the Party. will ſue for the King 
againſt the Juror, it ſhall be heard and determined as afore is ſaid. And if the 
uror be attainted at the Suit of other than the Party, and maketh Fine, the Party 
that ſueth ſhall have half the Fine; and that the Parties to the Plea ſhall recover 
their Damages by the Aſſeſſment of the Inqueſt. And that the Furor ſo attainted 
have the Priſon of one Tear, which Impriſonment the King granteth, that it ſhall 
not be pardoned for any Fine; and if the Party will ſue by Writ, before other 
Juſtices, he ſhall have the Suit in the Form aforeſaid. 1 


| Set, 10. And it is farther enacted by 38 E. 3. 12. That if any Farors 
in Aſtæes ſworn, and biber 51 65 o be taken between the Hing and Par- 
| ty, or Party and Party, do any Thing take by them, or other of the Part, 
Plaintiff, or Defenandant, to give their Verdick, and thereof be attainted 

N | by Proceſs contained in the ſaid Statute of 34 E. 3 be it at the Suit of the Party 
j that will ſue. for himſelf, an for the King, or any other Perſon, every of the ſaid 
Piarors ſball pay: ten Times as much as he hath talen. And that he that will ar, 
121 . i | al, 


Chap; 85. Of Embracery, ' 
ſhall haue the one half, and the King the other half. And that all the Erttrateor} 
to bring or procure ſuch Inqueſt in the Country to tale Gain or Profit, ſhall be pu- 
niſhed in the ſame Manner and Form us the Furors. And if the Juror or Em- 
braceor fo attainted, have not whereof to make Gree- in the manner aforeſaid, he 
ſhall have the Impriſonment of one. Tear: And the Intent of the King ef Great 
Men, and of the Commons is, That no Fuſtice nor other Miniſter Jhall-enquire of 
_ Office, upon any of the Points of this Article, but only at the Suit & the Party, 
h ͤ ³AA FRET bn e, 
enn 3 eam 

In the Conſtruction of theſe arg the following Points have been 
n res 5 en: (33%. 4 LA nth 4. 


Sect. 11. I. That all Actions of Decies tantum being founded on an 
Offence ſuppoſed to have been committed in ſome former Action appear- 
ing upon Record, it will be a good Plea in Bar, either that there is no 
àſuch Record at all, or that there is not any ſuch b Record by which it 
may appear that the Juror was ſworn, and that it is a good Exception in 
Abatement of the Writ, & 
that in the Declatatiq 


fr 
it is hot neceſſary to a ſhew Ul 
of it as conveys the Plaintiff to his Action. 


che preſent Action; yet it is ſaid; That 
Whole Record in certain, but only ſo much 
Sect. 12. II. That it is not ©ſufficient to ſhew that the Defendants 
took Money in'order to embrace a Jury, without ſhewing alſo that they 
actually diſpoſed of it accordingly. 1 199% eee eee 
Seck. 13. III. That the f Plaintiff muſtſhew in certain how much was 
received, for otherwiſe the Court will not know for what Sum to give 
Judgment. ; | 
Se. 14. IV. That the giving of Money to a Juror 8 after the Ver- 
dict is not within the Starute, unleſs there were ſome precedent Contract 
relating to ir, 25 es | 2 
Seck. 15. V. That it is not k material whether the Jurors gave any 
Verdict or not, or if they did give one, whether it were true or falſe. 


Seck, 16. VI. That all the Jurors and Embraceors may be joined in C 


one Action, notwichſtanding they ſeverally received different Sums, be- 
cauſe all was received in order to give the ſame Verdict, which could not 
but be the entire Act of all the Jurors. But it is ſaid, That all the De- 
fendants ought to plead ſeverally, that neither they nor any of them 
took any Money in the Manner as the Plaintiff hath declare. 

Seck. 17. VII. That the i Deſendants ought not to plead generally Not 
guilty, but that they ought ſpecially to deny the taking of the Money, 

Sock. 18. VIII. æ That the Plaintiff ſhall be paid the Moiety of the 
Money due to him on a Judgment in Decies tantum before the King, be- 
cauſe the King's Moiety is not due as a Debt but as a Fine; and where- 
ever the King is intituled to a Fine from the Suit of a Subject, the Plain- 
_ tiff ſhall firſt be farighed; ... fl | 
Sec. 19. IX. That the Husband ! alone may bring a Deries tantum for 
an Embracery in a former Action brouſit by him and his Wife, becauſe 
by a Decies tantum Money only is to be recovered wherein the Wife can 
claim no Share. N e ee of enter! wa 


7 ” 
9 


l ; © , 
. 1 . 
uit at a lower 


Seck. 20. X. That he who buys Land to maintain a 8 Bro. och b. 
price than it is known to be worth, is as much within the Statute, ſor AC 
ſo much as the ® Land is worth more than he gave, as if he had received , Rol. Ab. 
it in Money. : 519. A. 


hat there is a Variance in the firſt Record B 


161 


* 


25 Ed. 4. 3. 3. 
Bro. Decics 
tantum 2. 11. 
537 H. 6 3 1. a. 
ro. Decies 
rantum 13, 
9 H. 6. 1. 
Bro. Decies 
tantum 1. 


d 
34. H. 6. 4. b. 
©37 > . 2. 


F. N. B. 17 1. C. 


f pl. Com.85. 


* 39 All. 19. 
Bro. Decies 
tantum 14. 
bziH 6.31.4, 
37 H. 6. 3 1. a. 
Bro. Decies 
tantum 10, 


13. L 
F. N. B. 171. 
B. . 
Co Lit. 369.2. 
Dy 95. Pl. 39. 
40 Ed. 3. 3. b. 
36 H. 6 28 b. 
Bro. Decies 
tantum 3, 4. 
F. N. B. 171 a, 

Finch 255. 
21 Hf. 6. 20. 
i Bro. Decies 
tantum i. 

18 Savil 42. 


* q1E. 3.15.2 
4+ E. 3. 36 b. 
Bro. Decies 
tantum 3, 7, 


17 H. 4. 2. b. 
2. 2. 

43 E. 3.16. a, 
Bro. Decies 
tantum 9.19. 
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7 0 42 b. 
3 
* Decies 
rantum 15. 


Cro, El. 138, 
583. | 
11 Co. 65.b. 
3 Loft. 194. 
> 44. 3 36 b. 
Bro. Dccies 
tantum 7, 


ec 44E.3. 1 2. a. 
47 .. 4. a. 
Bro. Decies, 
6,8. | 


447 E J- 4:4, 


Vide 6 E. 4. 
II. a b. 

2 Rol. Ab. 
277. B. 


Moor 751. 
PI. 1031. 
Hob. 11s, 
PI Com. $0.4. 
88. a. 


Of. ie Ofens 07 buying. B 0B q 


Sadat. „XI. That, this being a popular Action may be barred by 
the a King's s Releaſe, being-made N any Action brought, but thar 

it cannot be batred by the Releaſe of the Party grieved and from the 
fame. Ground. alſo ir Ins Sy r..che.Party;,grieved needs not in ſuch 
Action declare of any Dama ono cachim by the Embracery; but if 
he do it is ſaid, That he — to lay them ſeverally againſt each Dęſen- 
dant, or elſe that his Writ hall abate, unleſs he will releaſe them: But 
perhaps there may be good Reaſon to queſtion this Opinion, for why 


may not the Damages de as well recovered, as the Action. Wocly laid 


againſt all the Defendants? 3 HS 54 17 1 40 88 n : I 
Seck. 22. XII. That no © Procels. of Outlawry lies in "this. Action, 
but only a Capias or Diſtreſs infinite, upon a Nihil returned, and that ſuch 


Diſtreſst ought to be of the Lands which: che Defegdants had at the Time 
of the Writ of Decies tantum purchaſed, and not ertboſe which they had 


at the Iime of the Inqueſt ; — that no Capias d into a foreign County 


lies againſt the Jurors, becauſe it ſhall. he pteſumed chat they ate in the 
County wherein they were returned on the Jury; hut eleatly this Rea- 
ſon can no Way be extended to the Embra eers: And perhaps it — 7 
over favourable. to carry it ſo far in REH . ro#the; Jurors, : e ſpecial 

ſince the Diſtreſs infinite can only affect Lands, Which they ha is 


ARES 


the Time of the Decies tantum, before. which they ana poſſibly 2 ſold 
thoſe which they had at che Return of the Venire; and Why ſhould not 
the Sheriff's preſent Return. that the Defendauts have nothing in the County, 
over. ballance the Preſumption chiefly grounded on the former Return, 
with which the preſent is nor *inconfiſtegts being a at a maten 
Time. | > 


3 A P. IXXXVI. 
of the = of. . or jog 4 pretended Tithe ; 


wy | 
o " 


E O R the better underſt: kg the Offence of boying or cling a pre- 
A rended TI I hall conſider: : . Ty 


1. How it is 1 by che. Commer Law. | 

2. How. * Statute... 
Secr. 1. As to the fuſt . it ama to be a Hig h ace. at 
Common Law to buy or ſell any doubtful Title to Longs known to be 
diſputed, to the Intent that the Buyer: may carry on the Suit, Which the 
Seller doth not think it worth his chile to do, and on chat Conſideration 
ſells his Pretenſions at an under Rate g andd it ſeemeth not to be material, 


whether the Title ſo ſold be a good or bad one, or whether the Seller 


were in Poſſeſſion or not, unleſs his, Poſſaſſion were lawful and uncon- 
teſted; for all Practices of this Kind ate by all Means to be diſcounte- 
nanced, as manifeſtly tending to Ss W giving Opportunities to 

1 eee 


» 


? 
0 
0 
0 
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rr re a 


Chidp«86. or ſelling a pretended Title. - - aj 


vance of the adverſe Parties, who may often be unable or diſcouraged: 

to deſend their Tirles againſt ſychipbwerful-Perfons,: which perba ps they 

wee eee maintain againſt their proper Adverlar yr 1 
Seck. 2. As to the ſecond Pomt, wit How fat Offences of this Kind 5 Wil! 


are reſtrained by Statute, it is recited by x R. 2. 9. That many Perſons ha- | [i 
vingsFrue l tle: ta Lunds, and u in Pes ſenil Adions mire. nronefully | it 
delayed of their Rights and Atwmty:\by. Means that the Defendams did Wi 
commonly make Gifts and Feoffments of their Lands in debate, and of their ; | | 
Goods, iv Lords, and other Great lem againſt whom+-the ſaid.\Purſuants for 3 _ | 
Manace:thet was mae to them, neither could: nor durſt male thtir Parſits: An 74007 | | 
alſo that many Perſons oficnitimes uſed te diſſeize others, and anon: after cſuoh 1 
Diſſeiſin to make divers Feoſfments, ſometimes to Lordi and other Creat Men; 1 
to Ha, Maintenance, and ſomet ines: to Perſans unknown, 10 the Untent to [| 


delay uhe ſaid Diſſtiſtes, & c. And it is: thereupon enacted. That fromihencen 1 hf: 
forthino(Gift, or Feaf mem, of Landi, Tenements on Goods, be made dy unh frand , . 
er Maintenance ; and that if an) be in ſuch wiſe made, : the y ſhath ar Holden fn 
none and of no Value; and that te ſaid Diſſeiſces ſhall from thenueforthihawe = 
their. Recovery a2 ainſi the firſt; eiſor, 45 well of tue Lands und. Tene: my 
ments, as of their double Damages, without having regard to ſuch Aliendttons, 

ſo- that zt Diſſeiſees łummence their Suits within the Tear next after the Diſſei 
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In che Conſtruction of che Statute it hath been holdenn 
r EW: ilar 114: 0; ven ali | 
Seck. 3. That Feoffments of chis Kind are only void in Reſpect of the Bro. Feoff. 
Diſſeiſees, but that they are effectual between the Feoffor and Feoffec, n, - per. 
this , e 30043: e e e ee e Sn 
Sac. 4. And it is farther enacted by 32 H. 8. 9. Tlut 0 Perſon ar 
Perſons whatſoever ſhall bargain, ny, or ell, or Ly any Ways or Means, oltain, 
get, or have any pretended Rights vr Titles, or take,- promiſe, grant, or covenant 
to haue any Right or Title, of um Perſon or Perſons, in, or ioum Manors, 
Lands, Tenements, or Hereditaments, but if ſuch. Perſon or Perſons} which «(ball 
fo bargain, ſell, give, grant, covenant, or promiſe the ſame, their Anceſtors, | 
or they, by whom hie or they claim the (qe, ' haue bein in Peſſeſſis» of the ſame, N bh 
or f the Reverfion ar Remainder thereot, or teen uhr Rents or Peofits thereof, 8 7 :: 
the Space -of one whole Tear next bebe the ſald Bargain, Covmant; Grant, or 8 
Promiſe made, upon Pain that he t hur hall mate 4) ſuch. Bargain, Sule, Pro- 
miſe, Covenant, or Grum, to forfeit the. whole Value of the Landi, Lenemenis 
ur Htraait aments fo bargained, ſold; promiſed;/ cournanted'or gramed; comrary io 
be Ferm :of this Ad. And the' Buyer or Tuker- thereof, kAbwing thee ſame; 160 
forfeit: alſo the Value of rle ſaid Lands: Tenementi vr Heredit amtnts ſuiby him 
bought, or taken as is abaveſaid, The one half of the ſaid Forfeitures to be-toube 
ing; and the other: 4 55 the Party that will fue fur the ſame im amp oftbe 
King's Carts of <Rerora; ty Action of Debt, Bill, Plunt, of dnformation. i Is 
which Action, Bill, Plaim or Tnformation, 10 Eſſoin, Pront#on, Wager 7 
% 
Suct. y. But it iis provided by the ſuid Statute, Thu it 
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41 . 
ot, Mall. be lawful © 
er Profits; /, or for 'any. Manors, Lande, "Temements," or Hercditaments, to buy, 
obtain, get, or have by uny reaſonable Way ur Meuns the pretenſed Right or Title 
of . any other Perſon or Perſons, hereafter to be made to, of, or in ſuch Ma- 
nors, Lands, Tenements, or Hereditaments, whereof he or they ſpall ſa be 
„ H | 6 in 
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Pl. Com. 8 3. b. 


Lands which were actually 5 
| II. That in an Action on .rhis Statute, a Plaintiff nendoace 
Lit. Rep. 36g. 


Pl. Com. 84. 
Cro. Ca. 233. 


Dy. 77. Pl. 


19, 20. 


Contr, i And. 


76, 


Leon 167. 


Lit. Rep. 369. 


Dy. 77. Pl. 
19, 20. Pl. 
Com. 87, 88. 


Cro. Ca. 233. 


2Cro.Ca. 233. 
d , Co. 26. 8, 
co Lit. 369. b. 


Moore 655. 
PI. 898. 


c PI. Com. 87. 
„. 


19, 20, 374+ 
Pl. 


369. 3. b. 


Con. Moore 


266, Pl. 414. 


Dy. 374- 
Pl. 17. 


e Co. Lit. 
369. b. 


pl. Com. 85. 
Dy. 77. Pl. 


19, 20. 


1 Leon 166. 


1 And.76,77. 


Action. 
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lo che onde dion of this Sate the llowing Opinion have e been 
bold LN | 


* 


ads 5 * Thats it eds 8 . any Suit be Yoten 
the Lands contracted for, or not, whereas the Statutes ſet 
ptecedent Chapters exrended only co . de W e 


concerning 
forth in the 


Stet. 8. 


* wy 


oe 1 * 


in Sui. 


Jing 


recite it, becauſe the Judges are bound ex Oficio to take Notice of it, 


of a pu 


take Care to recite it certainly, 


founded it. 
Sec. 9. 


m. That in ſuch an Adtion againſt the Buye yer of a 
Title, ir ought expreſly ro appear, That the Dein did — that 


blick Nature ; but that if he do recite it, he muſt at his Peril 
becauſe it is the Ground of his Action; 
and the Court will not aid him by intending that there is another Statute 
to maintain his Ae different from unt en he himſelf bath 


W 


the Seller had not been in Poſſeſſion the Year before ; and vice vera, that 
in ſuch an Action by the Buyer the contrary ought to appear, for other- 
wiſe it may be n that he was Particeps Criminis, and therefore 
ought not to have any Share of the Penalty. 


Sed." 10. 


IV. That it is not ſufficient to ſhew, * That the Seller had 
not been in Poſſeſſion; &c. a Year before, without expreſly averring that 


he had a pretended ä or Title, becauſe that is the Point of the 


Seit. 11. 


V. That i lis not ® flficiedt to ſer forth the Value af the 


Land at the Time of the Gm executed, without ſhewing the Va- 


lue at the Time at 0 n 


uſe the F orfeiture is governed by the 


Se@®. 12. VI. That a Contract for,a b cuſtomary Right to a Copyhold 


ane. ot for a Leaſe 


for © Years, is as much within the Statute as a Con- 


tract for the Fee-Simplez for the Words of the Statute are, any Right or 
Title, and ſuch Contacts are as much within the Miſchief intended 


to be redteſſed by the Statute as any others can be: But it is d ſaid, 


That a Leaſe for Years made with an Intent to try the Title in EjcQ- 


ment, is not within the Meaning 


of the Statute, becauſe it is in a Kind 


of Courſe of Law, > unleſs ic be. made to a powerful Man to-ſway the 


Cauſe. 


it is not neceſſary 1 to ſet forth the Commencement and End of it, 


becauſe the Plaintiff is ſu 


ed to be a Stranger to it. 
Sect. 14. VIII. That a Klas for Vears by one out of poſſeſſion being 
made off the Land, is as much within the Statute as if it had been made 


upon che Land, though it be wholly void in Law; for it is a Leaſe in 


Reputation, and taken for ſuch among the Vulgat, and ten 
diqnie ee ay 99 it had been 3 in Law. Ks 
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Sect. 13. VI. Thati in an Action * che making ſuch a Leaſe for Years, 
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18 


112 15 * 
tho EE pl. Com. 83, 
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Moore 655. 
e Pl. 898. 


12 0085 "Is Rt ae was ane of 
Statute, ro oblige all Perſons who Kin: 555 Mer their Lands, co — 
[ 


them themlelyes, . which would” encrally incogvenient, and often 
© wholly impracticable; and "therefo ore £ 6 m 54 admitted from the Necel- 


ſiry of the Cafe, Thar ſuch oY das may Jawfully leaſe their Lands and 
Hobſes to proper” Tehants, c By is 3 the Waal 
Reents: But it it ſhall 7 "FREE the the. 13 bas ſuch Lands is ſtill con 
reſted norwithſtaridy R 


s TachRecover t har ſuch Leal Leaſe was in Taun 

deſigned for the "Ma tc wan N oy, "ds can ſee no Reaſon why it 
ſhould nor be as ichih the Statute as any Cal whatſoever. How- 
ever there ſeen C 


| og Poubt, but that if a Dillefſec e t upon a Diſ- 
ſeiſor, being ig "of che Land under a eee 2, 40 and im- 


mediately ſell t to Bie er, he is as much A. the Statute as if he had 

been out of poſſeſſion at the Time of ſuch Hale; for noxwichſtanding bis | Leon 166, 

EM fawful, and born r Pertjuand Pöffemen of 65. 

the Land, yet f ulmuch as the Diſſeiſor claims a Title co ir, which is Co.Lir.369.a 
yet in Difpute, ſuch à Sale by the Diſſeiſee ſeems within the Intent of“ feuer. 
the Statute, which meant abſolutely to reſtrain” all Pecſoas from tranſ- 

ferring their diſputed Titles to any Stranger whatſoever. But it is (aid; 

that ſuch a Sale by a Father to his Son and Heir Apparent, is cxcopred $avil 95, 96. 

out of the general Purview of the Statutes, by common Reaſon, which Leon 167. 

by the Ties of Nature as well as of Inteteſt, obliges ſuch /a Son to 88 oy 


maintain his Father yet it hath been holden, Thar fach a Sale td a Leon 167. 5 


Brother of the half Blood! is within the Srature. 


Selb. 17. XI. It is faid that the above ed. 1 That 

obe who is in law ful Poſſe on by taking the yearly Rents ot Pro- f 
fits of Lands, &c. may lawful ly bay the pretenſed Right of a- Coltgp b. 
ny other Perſon by reaſonable Means, is no mote than the LaW 
would have implied, if it bad not been expreſſed ; for. ſuch a Con- 

tract cannot poſſibly; be to the Wrong of any one, and tends rather : 

to quiet Suits than to promote them. And from the like Reaſon al- 

ſo it is ſaid, That a Diffeiſor may lawfully get the Releaſe of tlie Diſ- 

ſeiſee, though his Poſſeſſion was unlawful; and it ſeems clear, That 

ſuch à Releaſe cannot come "Within the Meaning of the Statute, if 

the Diſſeiſee had the true Right, and no other had any Pretence 

of Title to the Land; for in ſüch Caſe it is clear, That the End of 

the Releaſe is not for Maintenance, t for the Ser all Diſ- 

: Bur if ſuch à Dilſciſee had had but a conteſted, Title, and 

uch Releaſe were intended only to enable the Diſſeiſor to defend him- 

ſelf wich the dubious Title 1 his Diſkiſee, {ur ely it cannot but be 

ag much Within the Meuntmg 'of the Statüte, as any Conveyance 

to one * out of Poſſeſſion. However it ſeems clear; That thoſe 
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Savil 95,96. 
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And in every ſuch Caſe four Juſtices of the Peace 
ſhall, with the Aſſent of the Conſtables, &c. 
of every Pariſh within the County or Town, 
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